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PREFATORY NOTE 

It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
ulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
With quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation. 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S. C. 1940 ed. 601 et seqg.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1940 ed. 181 et seq.), and the Perishable 
Agricultural Commodities Act, 1930 (7 U. 8. C. 1940 ed. 499a et seq.). 
These statutes are now administered by the War Food Administration 
created by Executive Order No. 9334, April 19, 1943 (8 F. R. 5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions.” They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. 

Commencing with this issue, recent court decisions involving the regu- 
latory laws administered by the Department will be included in this 
publication. 

An Index-Digest of both the Agriculture Decisions and court deci- 
sions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. 8. Government Printing Office, Wash- 
ington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 472) 
In re A. M. GoopomMax. AMA Doc. No. 66-3. Decided September 8, 1943. 


Dismissal—Termination or Suspension of Order * 


Where the petition alleges the issuance of the order and that thereafter the Price 
Administrator, under the Emergency Price Control Act of 1942, placed pric 
ceilings on citrus fruits which are now selling at such prices, and it is contended 
that under such conditions the order can no longer effectuate the policy of 
the Agricultural Marketing Agreement Act of 1937, and. therefore, the Secre- 
tary should now terminate or suspend the order, but its validity when issued 
is not questioned, it is held that in the absence of «a determination by the 
Secretary to terminate or suspend the order, it remains in full foree and effect 
and the petition should be dismissed, as such a petition is not applicable under 
see. 8c(15)(A) of the Agricultural Marketing Agreement Act of 1937. 


Mr. G.V. Werkert, of Los Angeles, California; for petitioner. 


Decision by Roy F. Hendrickson, Director of Food Distribution 
Approved September 11, 1943. Robert H. Shields, Solicitor. 


DISMISSAL OF PETITION 

On August 9, 1943, A. M. Goodman filed a petition pursuant to 
section 8¢(15)(A) of the Agricultural Marketing Agreement Act of 
1937 (7 U.S.C. 1940 ed. 608¢(15)(A)), hereinafter referred to as the 
“aet,” in connection with the marketing order regulating the handling 
of oranges grown in the State of California or in the State of Arizona 
(7 F.R. 8576). 

In accordance with the rules of practice governing proceedings on 
petitions to modify or to be exempted from marketing orders (7 CFR, 
1941 Supp., 900.50 et seg.), the petition has been considered, and it 
appears that the petition does not contain any allegation that the 
marketing order, or any provision thereof, is not in accordance with 
law. The petition alleges the issuance of the marketing order and 
asserts that thereafter the Price Administration under the Emergeney 
Price Control Act of 1942 placed price ceilings on citrus fruits, melud- 
ing oranges, and that oranges are now selling at the ceiling price. It 
is further alleged that the ceiling price for oranges is less than the 
so-called parity price for such fruit and, therefore, it is impossible for 
the marketing order to effectuate the declared policy of the aet. The 
validity of the marketing order when issued is not questiond; but it is 
contended that the marketing order should be terminated or suspended. 

The act authorizes the Secretary of Agriculture,’ whenever he finds 
that a marketing order no longer tends to effectuate the declared poliey 


*AMA rules of practice authorize the dismissal of petitions by the Adtmumis' rat f Food 


Distribution, with approval of the Solicitor of the United States Department 
ICR, 1941 Supp., 900.52(c).)—Ed. ; ; 
1 This authority has been delegated to the War Food Administrator (bk 


E. O. 9334, 8 F. R. 5423). 
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of the act, to terminate or suspend its operations. In the absence of 
such a determination, the order remains in full force and effect. 

A petition under subsection (15) (A) of section 8¢ of said act is not 
the proper procedure to secure a determination that a marketing order 
no longer tends to effectuate the declared policy of the act. As the 
petition makes no showing that the order or any provision thereof is not 
in accordance with law, the petition is hereby dismissed. 

The hearing clerk is directed to send, by registered mail, a copy 
hereof to the petitioner at his place of business stated in his petition 
and a copy to his attorney, G. V. Weikert, at his address noted on the 


petition. 


(A. D478) 
In re ALBXANDER CHASKIN, doing business as Chaskin Citrus Co. AMA Doc. No. 
66-2. Decided September 21, 1943. 
Dismissal—Termination or Suspension of Order * 
Same as Jn re A. M. GoopMan, 2 AD 377 
Mr. G. V. Weikert, of Los Angeles, California, for petitioner. 
Decision by C. W. Kitchen, Acting Director of Food Distribution. 
Approved September 25, 1948. Robert H. Shields, Solicitor. 


DETERMINATION--DISMISSAL OF AMENDED PETITION 

On August 2, 1943, Alexander Chaskin, doing business as Chaskin 
Citrus Co., Los Angeles, California, filed a petition pursuant to section 
8c(15) (A) of the Agricultural .Marketing Agreement Act of 1937 
(7 U. S. C. 1940 ed. 6O8(c) (15)(A)), hereinafter referred to as the 
“aet”, in connection with the marketing order regulating the handling 
of oranges grown in the State of California or in the State of Arizona 
(7 F. R. 8576). 

In accordance with the rules of practice governing proceedings on 
petitions to modify or to be exempted from marketing orders (7 CFR, 
1941 Supp., 900.50 et seqg.), the petition was considered. On August 
16, 1943, the Acting Director of Food Distribution, War Food Admin- 
istration, with the approval of the Solicitor of the Department of Agri- 
culture, determined that the petition failed to show that the marketing 
order or any provision thereof was not in accordance with law. The 
petition was dismissed. A copy of the determination was served on the 
petitioner and his attorney, G. V. Weikert, Los Angeles, California. 

On August 28, 1943, and within the period prescribed in the applicable 
rules of practice (7 CFR, 1941 Supp., 900.52(c)), the petitioner filed an 
amended petition in connection with the said marketing order. 

In the petition filed on August 2, 1948, the validity of the marketing 
~* AMA rules of practice authorizes the distnissal of petitions by Administrator of Food 


Distribution, with approval of the Solicitor of the United States Department of Agriculture. (7 
FCR, 1941 Supp., 900.52(c).)—Ed. 
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order when issued was not questioned, but it was contended that the 
marketing order should be terminated or suspended because it no longer 
tends to effectuate the declared policy of the act. In the August 16, 
1943 determination with respect to this petition, it was pointed out 
that the act authorizes the Secretary of Agriculture! to terminate or 
suspend a marketing order whenever he finds that the marketing order 
no longer tends to effectuate the declared policy of the act. It was 
concluded that in the absence of such a determination the marketing 
order remains in full force and effect, and that a petition filed pursuant 
to section 8c(15) (A) of the act is not the proper procedure to secure a 
determination that a marketing order does not tend to effectuate the 
declared policy of the act. 

Upon consideration of the amended petition filed on August 28, 1943, 
it appears that the petitioner has done. no more than to restate the 
allegations in his August 2 petition and to make the further contention 
that the failure of the War Food Administrator to find that the market- 
ing order does not tend to effectuate the declared policy of the act is 
arbitrary and capricious. The validity of the marketing order when 
issued is not questioned by the petitioner in his amended petition, but 
it is contended that the operation and enforcement of the marketing 
order, and the imposition upon the petitioner of any obligation in con- 
nection therewith, is contrary to and in violation of the act, because the 
establishment of a price ceiling on oranges, pursuant to the Emergency 
Price Control Act of 1942, prevents the marketing order from effectuat- 
ing the declared poliey of the act. The petitioner also contends that 
under such circumstances, the marketing order deprives him of his 
property without due process of law and results in the taking and con- 
fiscation of his property without compensation. 

It seems clear that the amended petition is void of any question 
which may properly be considered in,an 8¢(15) (A) proceeding under 
the act. Provision is made in the act for the termination or suspension 
of a marketing order if the War Food Administrator finds that the 
order no longer tends to effectuate the declared poliey of the act; but 
there is no provision in the act that such a finding must be based on the 
evidence developed at a hearing. 

It is concluded that a petition filed pursuant to section 8¢(15) (A) of 
the act is not a proper procedure to secure a determination, upon the 
nasis of the allegations in the amended petition, that a marketing order 
no longer tends to effectuate the declared policy of the act. The 
amended petition is dismissed and no hearing will be held in connection 
therewith. However, the petitioner’s contentions will receive the careful 
consideration of the War Food Administration. 


1 This authority has been delegated to the War Food Administrator (E. O. 9322, 8 F. R. 3807; 
FE. O. 9334, 8 F. R. 5423) 
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Copies of this determination shall be served by the hearing clerk on 

the petitioner and his attorney, G. V. Weikert. 

(A. D. 474) 

In re Unton Datnies, Inc. AMA Doc. No. 41-17. Decided September 22, 1943. 

Utilization of Milk—Burden of Proof of Use 

Where petitioner, a handler, sold skim milk to another handler the price being 
based on the second handler’s representation that it would use the milk for 
manufacturing purposes, which would require Class IV classification, but on the 
basis of an audit, the market administrator determined that the milk here 
involved was disposed of as Class I, rather than Class IV, and accordingly re- 
classified the milk and corrected the report of the petitioner, it is held that 
since the petitioner failed to sustain its burden of proof as to the utilization 
of the milk, the market administrator's reclassification of the milk and his 
assessment should not be disturbed, and that such liability of the petitioner 
is not contingent upon its ability to recoup from the second handler. 


Messrs. Miller, Mack and Fairchild, of Milwaukee, Wisconsin, for petitioner. Mr. 
G. Osmond Hyde for Food Distribution Administration. Mr. Glen J. Gifford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
PRELIMINARY STATEMENT 

On February 13, 1948, Union Dairies, Inc., the petitioner, filed a peti- 
tion under Section 8c(15) (A) of the Agricultural Marketing Agreement 
Act of 1937 (7 U.S.C. 1940 ed. 601 et seqg.), complaining of rulings 
made by the market administrator under Order No. 41 (7 CFR, 1941 
Supp., Part 941), regulating milk handling in the Chicago milk market- 
ing area. 

Under Order No. 41, a uniform milk price is computed and announced 
for each month by the market administrator, the ageney which admin- 
isters the order. Milk handlers pay producers at this price, regardless 
of any particular handler’s use of the milk. Thus every producer 
receives the same price every other producer gets, adjustmnts being 
made for such matters as differences in butterfat content and place of 
delivery of the milk. Handlers finally account, however, on the basis 
of utilization of the milk, paying more for that disposed of in Class I 
than for that falling into lower classifications. As a part of the method 
of accounting, each handler files a monthly report with the market ad- 
ministrator, showing how much milk he received during the preceding 
month, what he paid producers for it, and its classification according to 
its disposal. If the total price of the milk so classified is greater than 
the total he has paid his producers for it, he pays the difference into the 
producer settlement fund, and vice versa. If, after auditing the records, 
the market administrator determines that the reported classification 
and total price were incorrect, he reclassifies the milk and credits or 
assesses the handler with the difference between the corrected and re- 


ported prices. 
In the present instance, petitioner reported some milk it had sold to 
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another handler as Class [V milk, and settled for it accordingly. Later 
the market administrator, after making audits, reclassified this milk 
as Class I, and petitioner had to pay more into the producer settlement 
fund. Further details are shown below in the Findings of Fact. 

Petitioner concedes that under ordinary conditions the action of the 
market administrator would have been proper. Under such conditions, 
petitioner could have recouped the additional payment from the second 
handler, because the payment was the result of the second handler’s 
failure to use the milk as it promised when making the purchase from 
petitioner. Here, however, petitioner claims that delay in reporting 
the reclassification until the second handler was out of business has 
deprived it of the opportunity of proving Class IV use and of recoup- 
ment, It contends that requiring it to pay the assessment when it 
cannot pass it on would be punishing it for the other handler’s violation 
of the order, which was not intended. So it asks that it be credited with 
the additional amount it had to pay as a result of the reclassification. 

A hearing was held in Chicago on March 22, 1943. Since the material 
facts, shown below in the findings, are not disputed, it is unnecessary 
to summarize the evidence. After petitioner and the Food Distribution 
Administration filed briefs, the presiding officer issued his report on 
August 3, 1943, recommending dismissal of the petition because the 
burden was on petitioner to prove the use and petitioner’s liability for 
the additional payment was not contingent upon its ability to recoup 
it. Petitioner excepted to the report. 


FINDINGS OF FACT 

1. Petitioner is a corporation whose address is Whitewater, Wiscon- 
sin, and is a handler within the meaning of Order No. 41. 

2. In August and September 1941, petitioner sold skim milk to West- 
brook Farms Dairy Company, another handler, at 85¢ to $1 per ewt., 
the price being based on the second handler’s representation that it 
would use the milk for manufacturing purposes which would make it 
Class IV milk. 

3. In reports filed with the market administrator within ten days after 
the close of each of the two months, petitioner reported such milk as 
Class IV milk, and settled with the producer settlement fund accord- 
ingly. 

4. About October 14, 1941, Westbrook Farms Dairy Company dis- 
continued business and was purchased by the Bowman Dairy Company. 

5. On November 14, 1941, the records of Westbrook for August and 
September 1941 were audited by an employee of the market adminis- 
trator. On the basis of this audit, the market administrator deter- 
mined that the milk here involved was disposed of as Class I rather 


than Class IV milk. 
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6. Since petitioner had sold milk to other handlers than Westbrook 
during August and September 1941, the market administrator com- 
pleted audits of the records of all such handlers before notifving peti- 
tioner that corrections would be made in its reports for the two months. 

7. On December 24, 1941, the market administrator sent petitioner a 
bill for the additional value, as Class I, of the milk petitioner sold to 
Westbrook in August 1941. On February 27, 1942, a similar bill was 
sent for the September 1941 milk. 

8. The audits, determinations, corrections, and billings mentioned in 
Findings 5, 6, and 7 were made in due course in the usual and cus- 
tomary manner. 

9. The total amount of the two bills was $880.89, which sum peti- 
tioner was required to pay into the producer settlement fund, as an 
additional payment for the milk it received during the two months con- 
cerned. The correctness of the computations resulting in this amount 
is not in dispute. 

10. Petitioner has not examined the books of Westbrook. The record 
does not show what attempt it made to do so, but its Secretary- 
Treasurer testified that he did not “have any success in trying to locate 
any of their books and records. . . .” 

11. Petitioner made claim upon Bowman Dairy Company for pay- 
ment for the milk here involved both before and after receiving the 
bills mentioned in Finding 7. On February 12, 1948, it released Bow- 
man from its claim, having received less than Westbrook originally 
agreed to pay for the milk. 

12. When petitioner sold the milk, it knew that, as the original 
handler, it would have the burden of proving the use of the milk. 


CONCLUSIONS 


Section 941.4(c) of Order No. 41 reads, in part: 


“(2) With respect to milk, or skimmed milk, disposed of to another handler, 
the burden rests upon the handler who purchased the milk from producers to 
account for the milk, or skimmed milk, and to prove to the market admin- 
istrator that such milk, or skimmed milk, should not be classified as Class I 


ERS 5 
This clearly required petitioner to prove any other use than Class I. 
The requirement is valid. United States v. Ridgeland Creamery Com- 
pany, 47 F. Supp. 145 (W. D. Wis., 1942). Petitioner does not question 
this ordinarily, but says it should not have to pay unless it can recover 
from the other handler: in other words, it would construe its liability 
as contingent upon its ability to recoup. The presiding officer was cor- 
rect in stating that there is no such contingency. This construction 
was approved by the United States District Court for the Western 
District of Wisconsin on March 12, 1943, in Civil Action No. 303, 
Lerner v. Wickard. The court upheld a 1941 decision by the Secretary 
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in AMA Docket No. 41-7, In re Sam Lerner, holding that the first 
handler’s liability was not affected by the bankruptey of the second 
handler. 

We have held that an order mentioning proof of use contemplates 
that there shall be opportunity to make the proof. In re The Fairmont 
Creamery Company of New York, 1 AD 619, 624 (1942). This does 
not mean, however, that petitioner, knowing it had the burden of proof, 
could await a decision and then, when the decision: turned out to be 
unfavorable, haveea second opportunity to prove use of the milk, from 
which it would be excused because it had failed to obtain sufficient 
evidence to sustain its burden of proof. This record does not show that 
petitioner was denied an opportunity to make its proof, but does show 
that it failed to sustain the burden of proof incumbent upon it. 

Petitioner’s contention that it acted in good faith and is being pun- 
ished for Westbrook’s violation of the order is not well taken. The 
additional amount petitioner was required to pay is not a fine or 
penalty assessed for a violation of a law or regulation. It is what peti- 
tioner owed but had not paid for milk it received, computed according 
to the provisions of the order. The question is one of payment, not of 
petitioner’s good faith in believing the milk would be used differently. 
In re Meadowmoor Dairies, Inc., 2 AD 75, 80 (1943). 

The assessment having been properly made and paid, it should not 
be disturbed. 

ORDER 

In view of the foregoing, the relief requested by petitioner is denied 

and the petition is dismissed. 


(A. D. 475) 


Tn ve Wiuntam S. Wrigut. AMA Doe. No. 66-1. Decided September 22, 1943. 
Dismissal_-Termination or Suspension of Order * 
Sume as Zn re A. M. GoopMan, 2 AD 377 
Vr. G.V. Weitkert, of Los Angeles, California, for petitioner. 
Decision by Roy F. Hendrickson, Director of Food Distribution. 
Approved September 25, 19438. Robert H. Shields, Solicitor. 


DETERMINATION -DISMISSAL OF AMENDED PETITION 


On July 12, 1943, William 8. Wright, Los Angeles, California, filed a 
petition pursuant to section 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 608(c) (15) (A)), herein- 
after referred to as the “act”, in connection with the marketing order 


*AMA rules of practice authorizes the dismissal of petitions by Administrator of Food 
Distribution, with approval of the Solicitor of the United States Department of Agriculture. (7 
FCR, 1941 Supp., 900.52(c).)—Ed. 
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regulating the handling of oranges grown in the State of California or 
in the State of Arizona (7 F. R. 8576). 

In accordance with the rules of practice governing proceedings on 
petitions to modify or to be exempted from marketing orders (7 CFR, 
1941 Supp., 900.50 et seq.), the petition was considered. On August 9, 
1943, the Acting Director of Food Distribution, War Food Administra- 
tion, with the approval of the Solicitor of the Department of Agricul- 
ture, determined that the petition failed to show that the marketing 
order or any provision thereof was not in accordance with law. The 
petition was dismissed. A copy of the determination was served on the 
petitioner and his attorney, G. V. Weikert, Los Angeles, California. 

On Angust 21, 1943, and within the period prescribed in the applicable 
rules of practice (7 CFR, 1941 Supp., 900.52(c)), the petitioner filed an 
amended petition in connection with the said marketing order. 

In the petition filed on July 12, 1943, the validity of the marketing 
order when issued was not questioned, but it was contended that the 
marketing order should be terminated or suspended because it no longer 
tends to effectuate the declared policy of the act. In the August 9, 
1943 determination with respect to this petition, it was pointed out that 
the act authorizes the Secretary of Agriculture ' to terminate or suspend 
a marketing order whenever he finds that the marketing order no longer 
tends to effectuate the declared policy of the act. It was concluded 
that in the absence of such a determination the marketing order remains 
in full force and effect, and that a petition filed pursuant to section 
8c(15) (A) of the act is not the proper procedure to secure a determina- 
tion that a marketing order does not tend to effectuate the declared 
policy of the act. 

Upon consideration of the amended petition filed on August 21, 1948, 
it appears that the petitioner has done no more than to restate the 
allegations in his July 14 petition and to make the further contention 
that the failure of the War Food Administrator to find that the market- 
ing order does not tend to effectuate the declared policy of the act is 
arbitrary and capricious. The validity of the marketing order when 
issued is not questioned by the petitioner in his amended petition, but 
it is contended that the operation and enforcement of the marketing 
order, and the imposition upon the petitionér of any obligation in 
connection therewith, is contrary to and in violation of the aet, because 
the establishment of a price ceiling on oranges, pursuant to the Emer- 
gency Price Control Act of 1942, prevents the marketing order from 
effectuating the declared policy of the act. The petitioner also con- 
tends that under such circumstances, the marketing order deprives him 
of his property without due process of law and results in the taking 
and confiscation of his property without compensation. 


1 This authority has been delegated to the War Food Administrator (E, O. 9322, 8 F. R. 3807; 
E. O. 9334, 8 F. R. 5423). 
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It seems clear that the amended petition is void of any question 
which may properly be considered in an 8¢(15)(A) proceeding under 
the act. Provision is made in the act for the termination or suspension 
of a marketing order if the War Food Administrator finds that the 
order no longer tends to effectuate the declared policy of the act; but 
there is no provision in the act that such a finding must be based on 
the evidence developed at a hearing. P 

It is concluded that a petition filed pursuant to section 8¢(15) (A) of 
the act is not a proper procedure to secure a determination, upon the 
basis of the allegations in the amended petition, that a marketing 
order no longer tends to effectuate the declared policy of the act. The 
amended petition is dismissed and no hearing will be held in connection 
therewith. However, the petitioner’s contentions will receive the careful 
consideration of the War Food Administration. 

Copies of this determination shall be served by the hearing clerk on 
the petitioner and his attorney, G. V. Weikert. 


(A, D. 476) 


P. J. Guitroy.e, doing business as Corn Belt Commission Company v. The Sioux 
City Stock Yards Company. P&S Doc. No. 1477. Decided September 2, 1943. 


Dismissal--Discontinuance of Stockyard Operations 


Complaint alleging that respondent, in violation of the-act, has subjected the com- 
plainant to unreasonable and unjust discrimination by refusing to continue to 
furnish the complainant with stockyvard facilities and services which are neces- 
sary in order for the complainant to serve his patrons ordered dismissed on 
the ground that it is clear from the record that complainant sold his business, 
and is no longer operating upon the respondent's stockyard. 

Messrs. Robert M. Harben and Hervey C. Hull, of Sioux City, Iowa, for respon- 
dent. Mr. J. O. Parker for Food Distribution Administration. Mr. J. J. Curry, 
examiner, 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER OF DISMISSAL 


a”, 
complaint under the Packers and Stockyards Act, 1921, as amended 
(7 U.S.C. 1940 ed. 181 et seq.), against the respondent Sioux City Stock 


On January 23, 1942, the Corn Belt Commission Company filed a 


Yards Company, alleging that the respondent, in violation of the act, 
has subjeeted the complainant to unreasonable and unjust diserimina- 
tion by refusing to continue to furnish the complainant with stoekyard 
facilities and services which are necessary in order for the complainant 
to serve his patrons. The Sioux City Stock Yards Company is a cor- 
poration owning and operating a stockyard at Sioux City, lowa, which is 


“ 


duly posted as a stockyard subject to the act. The complainant has 
operated at the stockvard since 1939 and is registered as a market 


ageney under the act. 





386 PACKERS AND STOCKYARDS ACT, 1921 A. D. 476 


It is alleged that the respondent, in a letter dated January 5, 1942, 
notified the complainant that it had reached the conclusion that further 
operation of the complainant’s business would not be in the best inter- 
ests of the market, that his office lease, which expired December 31, 
1941, would not be renewed and that, effective February 1, 1942, his 
pen assignment would be discontinued. The respondent also suggested 
that the complainant notify his patrons of the discontinuance of his 
commission business and of his inability to accept their consignments 
after February 1, 1942. The complainant further alleged that two 
other commission companies, the Carpenter-Walsh Commission Com- 
pany and the Feeders & Ranchers Commission Company, had been 
similarly notified, and that the action of the respondent was a move 
to eliminate small commission companies from the market in favor 
of larger firms. 

The respondent filed an answer admitting that the complainant’s 
office lease would not be renewed and that his pen assignment would 
be discontinued, but defended its action by two main contentions, (1) 
that it has no duty under the act, or otherwise, requiring it to make its 
property and facilities available to commission firms, at least in the 
absence of any injury to the livestock buying and selling public, and 
(2) assuming that it has such a duty, the action complained of in this 
proceeding is reasonable and justified because the services of the com- 
plainant are not essential to the livestock market at the stockyard. 

An oral hearing was not held. The parties adopted the stipulation 
of facts on file in the proceeding Carpenter-Walsh Commission 
Company, Complainant v. The Sioux City Stock Yards Company, 
Respondent, P. &. 8. Docket No. 1460, and the complainant was 
permitted to remain in business pending the outcome of this proceeding. 
Briefs were filed by both parties. Since the facts and issues in this 
proceeding were practically identical with those involved in the Car- 
penter-Walsh proceeding, further action was held in abeyance pending 
final determination of the Carpenter-Walsh proceeding. 

On December 17, 1942, in the Carpenter-Walsh proceeding, the re- 
spondent was ordered to cease and desist from refusing the continued 
use of its stockyard facilities to the Carpenter-Walsh Commission 
Company. The respondent appealed from this order to a Federal three- 
judge statutory court which sustained the order on April 23, 1943.! 
Subsequently, Examiner John J. Curry who replaced Examiner John 
C. Brooke, now retired from the Government service, issued an ex- 
uminer’s report proposing a cease and desist order here similar to that 
entered in the Carpenter-Walsh proceeding. 

Exceptions to the report were filed by the respondent. The excep- 
tions were based on the ground that the complainant had sold its busi- 


149 Fed. Supp. 801 (N. D. of Iowa, N. D.). 
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ness to the Mid-West Livestock Commission Co., on or about August 
29, 1942, and has not been operating on the Sioux City Stock Yards 
since September 1, 1942. Accordingly, the respondent claims that the 
situation is entirely different than existed at the time of the stipulation, 
and that any cease and desist order in favor of the complainant would 
mean that new space would have to be provided the Corn Belt Com- 
mission Company, in addition to that being used by the Mid-West 
Livestock Commission Co. In its exceptions, the respondent also asks 
for a reopening of the hearing before any final order is entered in this 
proceeding and that the Mid-West Livestock Commission Co., be joined 
as a necessary party. 

From the record it is clear that the complainant sold his business, as 
claimed by the respondent, and is no longer operating upon the respond- 
ent’s stockyards. As successor to the complainant, the Mid-West Live- 
stock Commission Co. has requested that the complaint be withdrawn. 
The record also discloses that at one time the complainant indicated 
his intention to have the complaint withdrawn in view of the fact that 
he had sold his business. Later communications from the sister of the 
complainant, Kathryn E. Guilfoyle, raise some doubt as to whether 
the complainant has withdrawn his complaint. However, a copy of 
the respondent’s exceptions was served upon the complainant on July 
17, 1943, and no reply to these exceptions has been received from 
respondent. 

In any event, we think the present record warrants only a dismissal 
of the complaint. The complaint itself would support no action in 
favor of the complainant except a cease and desist order prohibiting 
the respondent from refusing to permit the complainant the continued 
use of the respondent’s stockyard facilities. If the complainant were 
still in business on the respondent’s stockyard, of course such an order 
would have been entered, as was the case in the Carpenter-Walsh pro- 
ceeding. But the complainant is no longer operating upon the stock- 
yards. Moreover, his successor is apparently satisfied with the facilities 
afforded by the respondent and has requested the withdrawal of the 
complaint. A cease and desist order, then, would have no effect in 
so far as the complainant is concerned, unless the complainant wishes 
to resume business on the stockyard. We agree with the respondent 
that this would raise an entirely new question which is not before us 
on the present record. ; 

We do not consider it necessary to issue an order simply for the 
purpose of making the facts public. The facts and issues here are 
practically identical with those in the Carpenter-Walsh proceeding 
and, in addition, the facts with respect to the Corn Belt Commission 
Company were set out in our decision in that proceeding. 
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We do not consider it necessary either to issue a general cease and 
desist order prohibiting the respondent from discriminating against any 
commission firm. There is no indication that the respondent does not 
consider itself bound by the principles set out in the order in the Car- 
penter-Walsh proceeding. Moreover, we consider it advisable that com- 
plaints of this kind be first evaluated in administrative proceedings 
under the act before the court is required to pass upon them in pro- 
ceedings brought for violation of a general cease and desist order. 

In view of the foregoing, the complaint is dismissed. 


(A. D. 477) 


Rotanp L. Somers v. Louis Spatz AND Spatz Pouttry Corporation. P&S Doc. No. 
1518. Decided September 2, 1943. 
Dismissal—Failure to File Opening Statement of Facts 


The complainant having failed to file an opening statement of facts, the proceed- 
ing is therefore dismissed pursuant to the rules of practice. 


Mr. Elmer Somers, of Accomac, Virginia, for complainant. Mr. Milton E. Sahn, of 
New York City, for respondent. Miss Lotus Therkelsen, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER OF DISMISSAL 

Inasmuch as both parties to this reparation proceeding waived the 
right to oral hearing by failure to appear at such hearing, notice was - 
served upon the parties that the shortened form of procedure would be 
used (9 CFR, 1941 Supp., 202.48(c)). The complainant failed to file 
an opening statement of facts within 20 days after receipt of such 
notice. This proceeding is therefore dismissed pursuant to section 
202.17(h) of the Rules of Practice (9 CFR, 1941 Supp., 202.17(h)). 

Copies hereof shall be served upon the parties by registered mail or 
in person. This order, except as to the date of service, shall become 
effective 15 days after its date. 


(A. D. 478) 


In re Marker Acenctes at St. Lovis NationaL Stock Yarps. P&S Doc. No. 383. 
Decided September 15, 1943. 


Dismissal—Quarterly Reports 


Petitioner’s request that stipulation in prior order be so modified that petitioner 
would not have to make parts of the quarterly reports, called for, denied on 
the ground that granting the request would deprive the Food Distribution 
Administration of important information necessary to test the rates now in 
effect, and, therefore, the petition ordered dismissed. 


Mr. H. A. Powell, Mr. H. D. Wright, and Mr. F. B. Young, all of National Stock 
Yards, Ill., for petitioners. Mr. Joseph O. Parker for Food Distribution 


Administration. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
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DISMISSAL OF PETITION 

In this rate proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 1940 ed. 181 et seqg.), maximum rates to be charged by the 
respondents, firms doing business as marketing agencies at the St. Louis 
National Stock Yards, were prescribed in orders issued in 1933, 1936, 
and 1937. In 1942, respondents petitioned for an increase in rates. 
After a prehearing conference, respondents made a stipulation with the 
Agricultural Marketing Administration, now the Food Distribution 
‘Administration, as a result of which an order, 1 AD 755 (1942), was 
issued suspending the earlier orders and allowing higher rates for 1943. 
That order requires respondents to furnish quarterly reports concerning 
their operations, as they agreed to do in the stipulation. 

On August 7, 1943, respondents filed a letter, which is considered a 
petition submitted pursuant to the applicable rules of practice (9 CFR, 
1941 Supp., 202.37), requesting that the stipulation be so modified 
that they would not hereafter have to make parts of the reports called 
for. They allege that an unforeseen labor and clerical shortage has 
made it impossible for many of the agencies to compile the necessary 
data, and that the data in the two quarterly reports already submitted 
contain sufficient information. The Food Distribution Administration 
answered the petition on August 30, 1943, stating that granting the 
request would deprive it of important information necessary to test the 
rates now in effect, and- that some of the allegations of the petition 
are contrary to the facts disclosed by reports already filed. It ques- 
tions the propriety of continuing the present rates if the reports are 
not filed, and asks dismissal of the petition. 

Since the parties recommended the increase in rates for 1943 upon 
the basis of the stipulation, it would not seem fair now to excuse one 
party, without the consent of the other, from performing what it agreed 
to perform. Certainly this should not be done while still allowing the 
excused party to enjoy the fruits of its promises. If respondents wish 
to rescind the stipulation and go back to the old rates, and will file a 
petition to that effect in accordance with the rules of practice, their 
request will be duly considered. But as long as the order based upon 
their stipulation remains in effect, their obligations under the stipulation 
should be performed. The petition, therefore, is dismissed. 


(A. D. 479) 


In re New Jersey Coop Company, Inc., et al. P&S Doc. Nos. 553, 554, 555. 
Decided September 30, 1943. 


Dismissal—Rate Petition 


Upon motion of the Food Distribution Administration to dismiss respondents’ 
petition asking for an increase in rates for services rendered by them in con- 
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‘ nection with handling live poultry prescribed in prior order, the petition is 
dismissed because respondents failed to reply to the motion or request a 
hearing. 


Mr. Ira Caldwell, of Hoboken, New Jersey, for respondents. Mr. John J. Curry 
for Food Distribution Administration. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


DISMISSAL OF PETITION 


This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 1940 ed. 181 et seg.), involving charges made by the 
respondents, New Jersey Coop Company, Inc., New York Live Poultry 
Trucking Company, Inc., and New York Coop Company, Inc.,: for 
services in connection with handling live poultry in the New York City 
area. Respondents’ rates were prescribed in an order of the Secretary 
of Agriculture which became effective October 1, 1937. On June 19, 
1943, respondents filed a petition asking a rate increase. 

On July 20, 1943, the Food Distribution Administration filed a 
motion asking that the petition be dismissed or, in the alternative, 
that the matter be set for hearing. A copy of the motion was served 
on respondents by registered mail on August 27, and they were given 
15 days to reply to it. No reply has been filed. 

As respondents have not requested a hearing nor replied to the 
motion, their petition is dismissed. 


CONSENT DISMISSAL 


A. D. 480. Guy Polley v. Dan Henry Thompson. P&S Doc. No. 
1553. September 2, 1943. Decision by Thomas J. Flavin, Assistant to 
the War Food Administrator. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


UNPUBLISHED DECISIONS 


A. D. 481. O. Mikulinsky and Company v. J. W. Myers Commis- 
sion Company, PACA Doc. No. 4278. Decided September 7, 1948. 
Mr. Clyman E. Izard, of Van Buren, Ark., for respondent. Mr. F. W. 
Woodley, Examiner. Decision by Thomas J. Flavin, Assistant to the 
War Food Administrator. 

A. D. 482. J. C. Rhinehart v. Starr Produce Company, PACA Doc. 
No. 4177. Decided September 18, 1943. Mr. Earl G. Strohl, of Phoenix, 
Ariz., for complainant. Mr. Samuel L. Einhorn, of Philadelphia, Pa., 
for respondent. Mr. Raymond L. Dillman, Examiner. Decision by 
Thomas J. Flavin, Assistant to the War Food Administrator. 
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COURT DECISIONS 


Unitep States v. Rock Roya Co-operative, Inc. et al.,* 307 U. S. 533, 59 S. Ct. 
993, 83 L. ed. 1446. Decided June 5, 1939. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF NEW YORK 


Constitutionality of the Act—Validity of Order No. 27 (New York) 


Agricultural Marketing Agreement Act of 1937 delegating broad powers to the 
Secretary of Agriculture, after notice and hearing, to determine details to 
effectuate legislative scheme and to establish minimum prices to be paid pro- 
ducers for milk sold to handlers and disposed of by the latter in liquid form 
or as milk products within a marketing area, and providing for approval of 
order by producers, and that coopeative associations may cast vote of all their 
members, held, not an invalid delegation of legislative power to the Secretary, 
and Order No. 27 adopted by the Secretary for the regulation of prices under 
the act limiting minimum prices to certan area, authorizing the blending of 
prices and special differentials, establishing an equalization pool, called the 
“producer settlement fund,’ exemptng cooperatives from payment of the 
uniform prices, held, not unreasonably’ discriminatory in violation of the 
due process clause of the Fifth Amendment to the Federal Constitution.** 


STATEMENT OF THE CASE *** 
Appeals under § 2 of the jurisdictional Act of August 24, 1937, from 
a decree of the District Court dismissing two suits brought by the 
Government to enforce an order of the Secretary of Agriculture, issued 
under the Agricultural Marketing Agreement Act of June 3, 1937, 
regulating the handling of milk in an area comprising the City of New 


York and neighboring counties. One of the suits was against three 
incorporated “codéperatives,” representing milk producers, in the han- 
dling of milk in this area. The defendant corporation in the other suit 
was a “proprietary” handler. One of the appellants is Noyes, Com- 
missioner of Agriculture and Markets of the City of New York, who 
intervened and petitioned, among other things, for enforcement of a 
regulation under the state law, in so far as the traffic in question might 
be adjudged to be intrastate commerce. Inasmuch as the operations 
of all of the defendants are found to be of interstate character, the 
Court rules that his petition be dismissed. The other three appeals 
are by the United States and by two incorporated “codperatives,” which 
intervened to combat charges made against them by the defendants, 
concerning their activities in aid of the adoption and enforcement of 
the federal order. 

Solicitor General Jackson, with whom Assistant Attorney General 
Arnold, and Messrs. John S. L. Yost, Charles J. McCarthy, Robert K. 
McConnaughey, and Mastin G. White were on the brief of the United 
States in No. 771, for appellants. 


*Together with No. 826, Noyes, Commissioner of Agriculture and Markets of the State of New 
York, v. Rock Royal Co-operative, Inc. et al.; No. 827, Dairymen’s League Cooperative Assn., 
Inc. v. Rock Royal Co-operative, Inc. et al; and No. 828, Metropolitan Cooperative Milk Pro- 
ducers Bargaininy Agency, Inc. v. Rock Royal Co-cperative, Inc. et al., also on appeals from the 
District Court of the United Sta‘es for the Northern District of New York 

**Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions,—-Ed. 

*** Text taken from official United States Reports.—-Ed. 
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Messrs. Milo R. Kniffen and Louis S. Watlach were on a brief for 
appellant in No. 826; Messrs. Seward A. Miller and Edward Schoeneck 
were on a brief for appellant in No. 827; and Messrs. Edmund F. Cooke 
and John E. Larson were on a brief for appellant in No. 828. 

Mr. Leonard Acker for the Central New York Co-operative Assn., 
and Mr. Willard R. Pratt for the Rock Royal Co-operative, Inc., et al., 
appellees. 

By leave of Court, briefs of amici curiae were filed in No. 771 by 
Messrs. Claude T. Reno, Attorney General of Pennsylvania, and Harry 
Polikoff, Deputy Attorney General, on behalf of that State, urging the 
validity of Order No. 27; and by Mr. Henry S. Manley on behalf of the 
New York State Guernsey Breeders Co-operative, Inc. et al. 


Mr. Justice Reed delivered the opinion of the Court. 


These appeals involve the validity of Order No. 27 of the Secretary of 
Agriculture, issued under the Agricultural Marketing Agreement Act of 
1937,' regulating the handling of milk in the New York metropolitan area. 

On October 27, 1938, the United States of America filed a complaint 
against the Rock Royal Co-operative, Inc., the Central New York 


Coéperative Association, Inc., and Schuyler Junction New York Milk 
Shed Codperative, Inc., seeking a mandatory injunction requiring the 
defendants and their representatives to comply with the provisions of. 
the Order. On November 26, 1938, a similar action was filed in the same 
court against the Jetter Dairy Company, Inc. On December 2 these 
causes were consolidated. The original proceedings had sought relief 
not only for violations of the Order of the Secretary of Agriculture but 
also, if the court should find that the defendants or any of them were 
not subject to that Order, for violation of Official Order No. 126 issued 
by the Commissioner of Agriculture and Markets of the State of New 
York. The two orders are in pari materia, one covering milk moving 
in or directly burdening, obstructing or affecting interstate commerce 
and the other? covering milk in intrastate commerce. Each defendant 
is a dealer handling milk moving in interstate commerce. On December 
15, Holton V. Noyes, as Commissioner of Agriculture and Markets 
of the State of New York, was permitted to intervene as a party 
plaintiff in the consolidated action. He sought an injunction command- 
ing the defendants and their representatives to comply with Order No. 
126 or, should it be determined that their milk was not subject to this 
Order, to comply with the Order of the Secretary of Agriculture. 

In their answers, the defendants pleaded certain affirmative defenses, 


1 Act of June 3, 1937, 50 Stat. 246. , , 
2 As authorized by N. Y. Laws 1937, c. 383. See Noyes v. Erie & Wyoming Farmers Co-op., 


170 Misc. 42; 10 N. Y. 8. 2d 114. 
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setting up the invalidity of Order No. 27 because of improper efforts to 
secure its adoption. Broadly speaking, these defenses were based upon 
erroneous representations alleged to have been made by officials and by 
certain private organizations to bring about the approval of the Order 
and upon an alleged conspiracy of the same private organizations to 
create a monopoly by means of the Order. The motion to strike these 
defenses having been overruled, the Dairymen’s League Codperative 
Association, hereinafter called the League, and the Metropolitan Co- 
Operative Milk Producers Bargaining Agency, Inc., hereinafter called 
the Agency, were permitted to intervene to combat them. 

The answers also challenged the two orders and the Act as contrary 
to the Fifth and Fourteenth Amendments to the Constitution and the 
Act as involving improper delegation of legislative power. The Central 
New York Cooperative Association denied the power of the Congress 
.to enact the legislation under the Commerce Clause and set up as a 
further defense that it was not subject to either order. 

After a hearing upon the merits, the District Court dismissed the 
complaints. The state order was eliminated from consideration on the 
understanding, not questioned here, that the milk of all four defendants 
is covered by the Federal Order, if valid. It was further held that 
§§ 8c (5) (B) (ii) and 8c (5) (F) of the Act violate the due process 
clause of the Fifth Amendment, that the Order is discriminatory and 
takes property without compensation, that approval of the producers 
was secured by unlawful misrepresentation and coercion and that im- 
portant provisions of the Order, authorizing payments to codperative 
and proprietary handlers, have no basis in the Act. United States v. 
Rock Royal Co-operative, 26 F. Supp. 534, 548, 550, 544, 545, 553. As 
the unconstitutionality of certain sections of an Act of Congress was 
one ground of the decision an appeal was allowed directly to this Court.‘ 

The Statute. The controversy revolves almost entirely around 


3§ 2, Act of Aug. 24, 1937, 50 Stat. 752; 28 U. S. C. § 349a. 

4 Pertinent portions of the Act are as follows: 

Act, § 8c (1). “The Secretary of Agriculture shall, subject to the provisions of this section, 
issue, and from time to time amend, orders applicable to processors, associations of 
producers, and others engaged in the handling of any agricultural commodity or product thereof 
specified in subsection (2) of this section. . . .” 

(2) “Orders issued pursuant to this section shall be applicable only to the following agri- 
cultural commodities and the products thereof (except products of naval stores), or to any 
regional, or market classification of any such commodity or product: Milk, fruits (ineluding 
pecans and walnuts but not including apples and not including fruits, qther than olives, for can- 
ning), tobacco, vegetables (not including vegetables, other than asparagus, for canning), soybeans 
and naval stores as included in the Naval Stores Act and standards established thereunder (in- 
cluding refined or partially refined oleoresin).’’ 

(3) ‘“‘Whenever the Secretary of Agriculture has reason to believe that the issuance of an — 
will tend to effectua*e the declared policy of this title with respect to any commodity or product 
thereof specified in subsection (2) of this section, he shall give due notice of and an opportunity for 
a hearing upon a proposed order.” 

(4) “After such notice and opportunity for hearing, the Secretary of Agriculture shall issue an 
order if he finds, and sets forth in such order, upon the evidence introduced at such hearing (in 
addition to such other findings as may be specifically required by this section) that the issuance 
of such order and all of the terms anc conditions thereof will tend to effectuate the declared policy 
of this title with respect to such commodity.” 

(5) “In the case of milk and its products, orders issued pursuant to this section shall contain 
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Order No. 27. Back of the Order is the statute under which it was 
issued, the Agricultural Marketing Agreement Act of 1937, which re- 





one S more of the following terms and conditions, and (except as provided in subséction (7)) 
no others: 

“(A) Classifying milk in accordance with the form in which or the purpose for which it is 
used, and fixing, or providing a method for fixing, minimum prices for each such use classification 
which all handlers shall pay, and the time when payments shall be made, for milk purchased from 
producers or associations of producers. Such prices shall be uniform as to all handlers, subject 
only to adjustments for (1) volume, market, and production differentials customarily applied by 
the handlers subject to such order, (2) the grade or quality of the milk purchased, and (3) the 
locations at which delivery of such milk, or any use classification thereof, is made to such handlers. 


“(B) Providing: 


“dii) for the payment to +o eiedias aad osinitiaahians ot: sapieiie delivering milk to all 
handlers of uniform prices for all milk so delivered, irrespective of the uses made of such 
milk by the individual handler to whom it is delivered ; 

subject, in either case, only to adjustments for (a) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (b) the grade or quality of the milk 
delivered, (c) the locations at which delivery of such milk is made, and (d) a further adjustment, 
equitably to apportion the total value of the milk purchased by any handler, or by all handlers, 
among producers and associations of producers, on the basis of their marketings of milk during 
a _Tepresentative period of time. 

“(C) In order to accomplish the purposes set forth in paragraphs (A) and (B) of this sub- 
section (5), providing a method for making adjustments in payments, as among handlers (including 
producers who are also handlers), to the end that the total sums paid by each handler shall equal 
the value of the milk purchased by him at the prices fixed in accordance with paragraph (A) 


hereof. 


“(F) Nothing pinmiienh:; in this spteientlia (5) is heeled: or ‘shall be construed to prevent a 
cooperative marketing association qualified under the provisions of the Act of Congress of February 
18, 1922, as amended, known-as the ‘Capper-Volstead Act’, engaged in making collective sales or 
marketing of milk or its products for the producers thereof, from blending the net proceeds of 
all its sales in all markets in all use classifications, and making distribution thereof to its pro- 
ducers in accordance with the contract between the association and its producers : Provided, That 
it shall not sell milk or its products to any handler for use or consumption in any market at 
prices less than the prices fixed pursuant to paragraph (A) of this subsection (5) for such milk. 

“(G) No marketing agreement or order applicable to milk and its products in any marketing 
area shall prohibit or in any manner limit, in the case of the products of milk, the marketin 
- that area of any milk or product thereof produced in any production area in the Unit a 

tates.’ 

[N. B. (6) relates to products other than milk.] 

(7) “In the case of the agricultural commodities and the products thereof specified in sub- 
section (2) orders shall contain one or more of the following terms and conditions: 
ent Prohibiting unfair methods of competition and unfair trade practices in the handling 
thereof. 

“(B) Providing that (except for milk and cream to be sold for consumption in fluid form) such 
commodity or product thereof, or any grade, size, or quality thereof shall be sold by the handlers 
thereof only at prices filed by such handlers in the manner provided in such order. 

“(C) Providing for the selection by the Secretary of Agriculture, or a method for the selection, 
of an agency or agencies and defining their powers and duties, which shall include only the powers: 

“i) To administer such order in accordance with its terms and provisions; 

“‘(ii) To make rules and regulations to effectuate the terms and provisions of such order; 

“‘Giii) To receive, investigate, and report to the Secretary of Agriculture complaints of violations 
of such order; and 

“(iv) To recommend to the Secretary of Agriculture amendments to such order. 

No person acting as a member of an agency es‘ablished pursuant to this paragraph (C) shall be 
deemed to be acting in an official capacity, within the meaning of section 10 (g) of this title, 
unless such person receives compensation for his personal services from funds of the United States. 

“(D) Incidental to, and not inconsistent with, the terms and conditions specified in subsections 
(5), (6), and (7) and necessary to effectuate the other provisions of such order.” 

(18) “‘The Secretary of Agriculture, prior to prescribing any term in any marketing agreement 
or order, or amendment thereto, relating to milk or its products, if such term is to fix minimum 
prices to be paid to producers or associations of producers, or prior to modifying the price fixed 
in any such term, shall ascertain, in accordance with section 2 and section 8e, the prices that 
will give such commodities a purchasing power equivalent to their purchasing power during the 
base period. The level of prices which it is declared to be the policy of Congress to establish 
in section 2 and section 8e shall, for the purposes of such agreement, order, or amendment, be 
such level as will reflect the price of feeds, the available supplies of feeds, and other economic 
conditions which affect market supply and demand, for milk or its products in the marketing 
area to which the contemplated marketing agreement, order, or amendment relates. Whenever the 
Secretary finds, upon the basis of the evidence adduced at the hearing required by section 8b or 
8c} as the case may be, that the prices that will give such commodities a purchasing power. 
equivalent to their purchasing power during the base period as determined pursuant to section 2 
and section 8e are not reasonable in view of the price of feeds, the available supplies of feeds, 
and other economic conditions which affect market supply and demand for milk and its products 
in the marketing area to which the contemplated agreement, order, or amendment relates, he 
shall fix such prices as he finds will reflect such factors, insure a sufficient quantity of pure and 
wholesome: milk, and be in the public interest. Thereafter, as the Secretary finds necessary on 
account of changed circumstances, he shall, after due notice and opportunity for hearing, make 


adjustments in such prices.’ 
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énacted and amended certain provisions of the Agricultural Adjust- 
ment Act.° As its name implies, it was aimed at assisting in the 
marketing of agricultural commodities. 

By § 1 it is declared that “the disruption of the orderly exchange of 
commodities in interstate commerce impairs the purchasing power of 
farmers” thus destroying the value of agricultural assets to the detri- 
ment of the national public interest. This interference is declared to 
“burden and obstruct the normal channels of interstate commerce.” 

By § 2 it is declared to be the policy of Congress, through thegexer- 
cise of the powers conferred upon the Secretary of Agriculture, “to 
establish and maintain such orderly marketing conditions for agricul- 
tural commodities in interstate commerce as will establish prices to 
farmers at a level that will give agricultural commodities a purchasing 
power with respect to articles that farmers buy, equivalent to the 
purchasing power of agricultural commodities in the base period. . . .” 

Under § 2 of the Act, the base period for agricultural commodities, 
except tobacco and potatoes, is fixed at the pre-war period of August, 
1909, to July, 1914. Where the purchasing power during the base period 
cannot be satisfactorily determined from available statistics within the 
Department of Agriculture, the Secretary is authorized to take as the 
base period from August, 1919, to July, 1929, or a portion thereof. 
§ 8e. In prescribing minimum prices for milk the statute authorizes 
the Secretary to fix minimum prices without restriction to the purchas- 
ing power during the base period so as to reflect the prices of available 
supplies of feed and other economic conditions, if he finds after a 
hearing that minimum prices with a base period purchasing power are 
unreasonable. § 8c (18). 

Section 8a (6) gives jurisdiction to the district courts of the United 
States to enforce and to prevent and restrain any person from violating 
any of the orders, regulations or agreements under its provisions. 

Section 8b authorizes the Secretary of Agriculture to enter into 
marketing agreements with the producers and others engaged in the 
handling of agricultural commodities in or affecting interstate com- 
merce. These agreements may be for all agricultural commodities and 
their products, are entirely voluntary and may cover the handling of 
the commodity by any person engaged in the various operations of 
processing or distribution. Agreements are involved only incidentally 
in this proceeding. 

Section 8c provides for a use of orders, instead of agreements, in 
certain situations. These orders apply only to specified commodities, 
including milk. They are to be entered only when the Secretary of 


58 Act of May 12, 1933, 48 Stat. 31, as amended Aug. 24, 1935, 49 Stat. 750. 
®§ 8c (2) 
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Agriculture has reason to believe that the issuance of an order will tend 
to effectuate the declared policy of the Act with respect to any com- 
modity or product thereof, and after notice and an opportunity for 
hearing. It is necessary also for the Secretary of Agriculture to set 
forth in such order a finding upon the evidence introduced at the hearing 
that the issuance of the Order and the terms and conditions thereof 
will tend to effectuate the declared policy.?, When, as here, the com- 
modity is milk, the Act requires * that the Order contain one or more 
of tegms specified in § 8c(5) and no others, except certain terms com- 
mon to all orders and set out in § 8c (7). These terms, as used in the 
Order under examination, will be referred to later. Orders may only be 
issued ° after hearing upon a marketing agreement which regulates the 
handling of the commodity in the same manner as the order. Without 
special determination of the Secretary of Agriculture and approval of 
the President, orders are not to become effective unless approved by 
handlers as required by the Act.?° 

Notwithstanding the refusal or failure of handlers to sign a market- 
ing agreement relating to such commodity, the Secretary of Agriculture, 
with the approval of the President, may issue an order without the 
adoption of an agreement if he determines that the refusal or failure 
of the handlers to sign a marketing agreement tends to prevent the 
effectuation of the declared policy with respect to the commodity and 
that the issuance of the order is the only practical means of advancing 
the interest of the producers. In such a case the order must be approved 
or favored by two-thirds of the producers in number or volume who 
have been engaged, during a representative period, in the production 
for market of the commodity within the production area or two-thirds 
of those engaged in the production of the commodity for sale in the 
marketing area specified in the marketing agreement or order. §8c (9). 
Section 8c (19) authorizes a referendum to determine whether the issu- 
ance of the order is approved by the producers. Section 8¢ (12) pro- 
vides that the Secretary shall consider the approval or disapproval by 
any cooperative association as the approval or disapproval of the 
producers who are members, stockholders or patrons of the codpera- 
tive association. 

Section 8e (15) provides for administrative review by the Secretary 
on petition of a handler objecting to any provision as not in accordance 
with law and secking a modification or exemption therefrom. By (15) 
(B) the district courts have jurisdiction to review such ruling. 

The Problem.—In accordance with the provisions of the Act the 


§ Be (8) 
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Secretary of Agriculture, before promulgating Order No. 27, conducted 
public hearings attended by handlers, producers and consumers of milk 
and their representatives throughout the milkshed. No defendant, 
however, was represented. These hearings followed the presentation 
by the Agency to the Secretary and to the Commissioner of a pro- 
posed marketing agreement and order regulating the handling of milk 
in the New York marketing area with a request for action under the 
federal and New York statutes. The hearings were jointly held by the 
federal and state governments. The codperation of the two govern- 
ments was the culmination of a course of investigation and legislation 
which had continued over many years. The problem from the stand- 
point of New York was fully considered and the results set out in the 
Report of 1933 of the Joint Legislative Committee to Investigate the 
Milk Industry. This investigation was followed by the creation of the 
Milk Control Board with broad powers to regulate the dairy business 
of the state. This board had power to fix prices to be paid to producers 
and to be charged to consumers.'! A later New York act, the Rogers- 
Allen Act,’? authorized the state commissioner to codperate with the 
federal authorities acting under the present Marketing Agreemnt Act, 
and to issue orders supplementary to those of the Federal Government 
to be carried out under joint administration. _ 

The problems concerned with the maintenance and distribution of an 
adequate supply of milk in metropolitan centers are well understood 
by producers and handlers. In the milkshed and marketing area of 
metropolitan New York these problems are peculiarly acute.’® It is 
generally recognized that the chief cause of fluctuating prices and 
supplies is the existence of a normal surplus which is necessary to 
furnish an adequate amount for peak periods of consumption. This 
results in an excess of production during the troughs of demand. As 
milk is highly perishable, a fertile field for the growth of bacteria, 
and yet an essential item of diet, it is most desirable to have an 
adequate production under close sanitary supervision to meet the con- 
stantly varying needs. The sale of milk in metropolitan New York is 
ringed around with requirements of the health departments to assure 
the purity of the supply. Only farms with equipment approved by the 
health authorities of the marketing area and operated in accordance 
with their requirements are permitted to market their milk. More than 
sixty thousand dairies located in the states of New York, Connecticut, 
Massachusetts, Maryland, New Jersey, Pennsylvania and Vermont hold 
certificates of inspection and approval from the Department of Health 


11 Certain of these powers were upheld in Nebbia v. New York, 291 U. S. 502. 

12N. Y. Laws 1937, c¢. 383. 

13 Nebbia v. New York, 291 U.S. 502; Baldwin v. Seelig, 294 U.S. 511; Hegeman Farms Corp. v. 
Baldwin, 293 U.S. 163. 
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of the City of New York. More than five hundred receiving plants 
similarly scattered have been approved for the receiving and shipping 
of grades A and B milk. Since all milk produced cannot find a ready 
market as fluid milk in flush periods, the surplus must move into cream, 
butter, cheese, milk powder and other more or less nonperishable prod- 
ucts. Since these manufactures are in competition with all similar 
dairy products, the prices for the milk absorbed into manufacturing 
processes must necessarily meet the competition of low-cost production 
areas far removed from the metropolitan centers. The market for fluid 
milk for use as a food beverage is the most profitable to the producer. 
Consequently, all producers strive for the fluid milk market. It is 
obvious that the marketing of fluid milk in New York has contacts 
at least with the entire national dairy industry. The approval of 
dairies by the Department of Health of New York City, as a condition 
for the sale of their fluid milk in the metropolitan area, isolates from 
this general competition a well recognized segment of the entire indus- 
try. Since these producers are numerous enough to keep up a volume 
of fluid milk for New York distribution beyond ordinary requirements, 
cut-throat competition even among them would threaten the quality and 
in the end the quantity of fluid milk deemed suitable for New York 
consumption. Students of the problem generally have apparently 
recognized a fair division among producers of the fluid milk market 
and utilization of the rest of the available supply in other dairy staples 
as an appropriate method of attack for its solution. Order No. 27 
was an attempt to make effective such an arrangement under the 
authority of the Agricultural Marketing Agreement Act. 

Order No. 27.4 The Secretary of Agriculture found that two-thirds 


14 Pertinent portions are as follows: 

Order, Article VI, $1. ‘‘Net Pool Qbligation of Handlers.-The net pool obligation of any handler 
for milk received from producers during each month shall be a sum of money computed for 
such month as follows: 

“1. Determine the total quantity of milk in each class at each plant; 

“2. Subtract from the quantity of milk in each class the quantity of such milk received from 
other plants or from other handlérs; 

“3. Subtract pro rata out of each class the quantity of milk received from the handler’s own 
farm; 

“4, Subtract from the remaining quantity of milk in each class, the quantity of each to which 
the prices in section 1 of Article IV de not apply, which result shall be known as the ‘net 
pooled milk’ in each class; 

“5. Multiply the total quantity of net pooled milk in each class, at all plants of the 
handler combined, by the respective class prices set forth in section 1 of article IV and add to- 
gether the resulting sums; 


“8. Deduct 20 cents per hundredweight for all net pooled milk received from producers at 
plants in the counties or portions of coun‘ies listed below in this section. The result thus obtained 
shall be known as the ‘handler’s net pool obligation.’ ”’ 

Counties—New Jersey: Wunterdon, Somerset, Essex, Union, Morris, Warren, Sussex, Passaic. 
New York: Columbia, Dutchess, Nassau, Orange, Putman, Suffolk, Westchester. Connecticut: 
Litehfield. Massachusetts: Berkshire. Towns in Ulster County, New York: Marbletown, Hurley, 
Kingstown, Ulster, Rosendale, Esopus, New Paltz, Lloyd, Gardiner, Plattekill, Marlborough, 
Shawangunk. 

“Sec. 2. Computation of the Uniform Price.-The market administrator shall on or before the 
14th day of each month, audit for mathematical correctness and obvious errors the final report 
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of the milk produced for the New York marketing area actually moves 
in interstate commerce and that the remaining one-third produced within 
the State of New York was “physically and inextricably intermingled” 
with the interstate milk; that all was handled either in the current of 
interstate commerce or so as to affect, burden and obstruct such inter- 
state commerce iu milk and its products. An exception was made as to 
milk regulated by the order of the Commissioner of Agriculture and 
Markets of the State of New York. The Secretary further found that 
prices calculated in accordance with the Agricultural Marketing Agree- 
ment Act of 1937 to give this milk a purchasing power equivalent to 
the parties mentioned in §§ 2 and 8e of that Act were not reasonable 
in view of the supplies and prices of feeds and other economic conditions 





submitted for the preceding month by each handler and, on the 14th day of such month, compute 
from all of such corrected reports the uniform price in the following manner: 

“‘1. Combine into one total the net pool obligations of all handlers; 

“2. Subtract the total of payments required to be made for such month by section 5 of article 
VII and the total of payments claimed pursuant to section 6 of article VII; 

“3. Add the amount of cash in the producer settlement fund; 

‘4. Divide the result by the total quantity of milk represented in the sum obtained pursuant 
to paragraph 1 of this section; and 

“5. Subtract not less than 4 cents nor more than ’5 cents to provide against the contingency of 
errors in reports and payments or of delinquencies in payments by handlers. This result shall 
be known as the uniform price for such month for , milk containing 3.5 percent butterfat received 
from producers at plants in the 201-210 mile zone.’ 

Article VII, § 1. “Time of Payment.—On or asia the 25th day of each month each handler 
which is not a cooperative association of producers shall make payment to each producer for all 
milk delivered by such producer at any plant during the preceding month at not less than the 
uniform price, subject to differentials set forth in sections 2 and 3 of this article.” 

Article VII, § 2. ‘Transportation and Location Differentials —The uniform price shall be plus 
or minus the differential shown in column B of the schedule contained in section 3 of article IV 
for the zone of the plant as established for the purposes of section 3 of article IV, plus 25 cents 
in the case of plants located in the counties listed in paragraph 8 of section 1 of article VI.” 

Article VII, § 5. ‘Payments to Cooperative Associations.—Any cooperative association of pro- 
ducers may apply to the Secretary for a determination of its qualifications to receive payments 
pursuant to this section by reason of its having and exercising full authority in the sale of the 
milk of its members, using its best efforts to supply, in times of short supply, Class I milk 
to the marketing area and to secure utilization of milk, in times of long supply, in a manner 
to assure the greatest possible returns to all producers, and having its entire activities under the 
control of its members. . . . Such payments shall be made to each cooperative association of pro- 
ducers under the following conditions and at the following rates: 

“1. One cent per hundredweight of net pooled milk at any handler’s plant which was caused to 
be delivered from its members by such association and on which such handler has made the 
reports and payments required by this order. 

“2. Except as set fcrth in paragraph 3 of this section, 244 cen‘s per hundredweight of net pooled 
milk at plants of other handlers which was reported and collected for by such association 

“3. Five cents per hundredweight of net pooled milk at plants operated by such association 
and, if, in addition to the other qualifications, such association has been determined by the 
Secretary to have sufficient plant capacity to receive all the milk of producers who are members 
and to be willing and able to receive milk from producers not members, 5 cents per hundred- 
weight of any net pooled milk which was caused by it to be delivered to any other handler 
and which is reported and collected for by such association 

“Sec. 6. Market Service Payment.—The market administrator shall pay out of the producer 
settlement fund to any handler immediately efter audit of claim for such payment made on forms 
supplied by the market administrator: 

“1, With respect to milk received from producers at a plant operated by such handler equipped 
only for the receiving and shipping of milk to the marketing area, which was, during any month 
except November or December, moved to a plant where it was utilized in Classes IT-A, II-B 
III-A, III-B, II-C, II-D, or, during the month of October, IV-A, and from which, if operated 
by such handler, no Class I milk was shipped to the marketing area during such month, 23 cents 
per hundredweight of milk so moved, plus 4 cents per hundredweight for the first five miles or 
fraction thereof, plus ™% cent per hundredweight per mile for the next 20 miles, and plus 1/10 
of 1 cent per hundredweight per additional mile, of the shortest highway distance between the 
two plants; and 

“9. Thirty cents per hundredweight of Class I milk sold during the months of November 
and December in the marketing area which was received from producers at a plant which is 
equipped for condensing or drying milk and from which, during the months of May and ‘June 
preceding, in terms of equivalent of milk received at such plant, no milk in excess of 10 percent 
and no cream in excess of 50 per cent was shipped to the marketing area.” 
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which affect the supply and demand for milk. He then fixed a minimum 
price for milk to be determined from time to time by formula. 

By the Order the marketing area is defined as the City of New York 
and the counties of Nassau, Suffolk and Westchester. A producer is any 
person producing milk delivered to a handler at a plant approved by a 
health authority for the receiving of milk for sale in the marketing 
area. A handler is a person engaged in the handling of milk or cream 
received at an approved plant for similar sale. “Handler” includes 
cooperative associations. The administrative sections of the Order 
setting up-a milk administrator and defining his duties are not attacked. 
Nor are those which classify milk. 

Article IV is important since it establishes minimum prices for milk. 
There are various differentials based upon use, butter fat content, and 
distances between the points of production and consumption which it is 
unnecessary to analyze. For the purposes of this opinion it is sufficient 
to say, as an example, that the minimum price each handler should pay 
for milk is fixed by a formula which varies with the butter-price range 
for 92-score butter at wholesale in the New York market during the 
60 days preceding the 25th day of the preceding month. The handlers 
are required to file reports as to their receipts and utilization of milk 
of the various classes. It should be understood, however, that this 
minimum price is not the amount which the producer receives but the 
price level or so-called “value” from which is calculated the actual 
amount in dollars and cents which he is to receive. 

By Article VI a uniform price is computed and it is this uniform 
price which the producer is actually paid by the proprietary (non- 
codperative) handlers. The uniform price is determined by a com- 
putation which in substance multiplies the amount of milk (classified 
according to its use) received by all handlers, less certain quantities of 
milk permitted to be deducted, by the minimum prices fixed by Article 
IV for the different classes of milk. From the result various payments 
and reservations are deducted and the remainder is divided by the 
total quantity of milk received. To equalize, handlers pay into the 
producer settlement fund. While much over-simplified the operation 
will be made clear by summarizing the provisions of Article VII to 
require that handlers shall pay to the producer settlement fund the 
amount by which their purchased milk multiplied by the minimum 
prices for the various classes is greater than their purchased milk multi- 
plied by the uniform price. When the handlers’ purchased milk multi- 
plied by the minimum price is less than when it is multiplied by the 
uniform price, the producer settlement fund pays them the difference 
for distribution to their producers. These provisions give uniform prices 
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to all producers, with exceptions to be herein stated, in accordance 
with the general use of milk for the preceding period. 

Other provisions of the Order upon which an attack is made will be 
pointed out in the discussion of the particular objections. 

Suspension of Order.—It developed at the argument of the causes 
in this Court that the Secretary of Agriculture on March 18, 1939," 
had suspended Order No. 27 on account of the effect of the decree below 
on its administration and enforcement. §8¢ (16) (A). Since this 
suspension is authorized by the statute and the Order preserves accrued 
rights, we are of the opinion this step does not make these proceedings 
moot. Reports of their receipts and classified sales of milk, accounting 
of their pool obligations in the determination of the uniform price and 
settlement with their producers on thé basis of the Order, as well as 
the payment of money, are sought from the defendants. The con- 
troversy over the validity of the Order and the power to enforce its 
provisions remains. 

Adoption of the Order—Before considering the validity of the Mar- 
keting Act and the provisions of the Order under attack, we shall 
examine the contention of the defendants that the Order was adopted 
under circumstances which require a court of equity to refuse to enforce 
it. After dealers had refused or failed to sign the proposed marketing 
agreement, the Secretary conducted a referendum under § 8¢ (19) to 
ascertain whether the issuance of Order No. 27 was approved by two- 
thirds of the producers, as required by § 8c (9). Vigorous campaigns 
were waged by both proponents and opponents of the Order. Among 
the proponents were the League and the Agency. After the vote, the 
Secretary on August 24, 1938, with the approval of the President, 
determined that the issuance of the Order was favored by at least 
two-thirds of the producers, and declared it*effective as of September 
1, 1938.1° 

The defendants base their appeal to the conscience of the chancellor 
upon matters connected with the referendum which they claim amount 
to fraud in its adoption. The alleged fraud is said to consist of wide- 
spread public misrepresentations to the effect that all producers would 
receive the same price for their milk and a conspiracy between the 
League and others to convert the state and national acts into instru- 
ments for the creation of a monopoly in large handlers in the sale of 
fluid milk in the marketing area. 

The findings supporting the charges of misrepresentation and con- 
spiracy may be summarized as determining that the intervening plain- 
tiffs, the League and the Agency, participated actively in proposing, 
adopting and inducing both producers and handlers to accept the Order. 


84 Fed. Reg. 1259. 
3 Fed. Reg. 2100. 
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In greater detail, the findings show that the League was instrumental 
in the organization of the Agency; that it has representatives upon the 
Agency’s Board of Directors; that the Agency has acted as an organ- 
ization for promoting action under both federal and state acts; that 
both League and Agency published papers which gave vigorous support 
to the campaign for approval of the Order. At the time of the hearings 
the Agency issued an explanatory booklet stating that an equal pur- 
chasing price would be paid by all dealers for milk of the same use and 
that each producer would share equally the benefits of the fluid milk 
market. Both Agency and League announced repeatedly that handlers 
would be required to pay a uniform price and that no handler would 
receive a competitive advantage over the others. The Agency expended 
over $63,000 between December 1, 1937, and June 1, 1938, and over 
$45,000 between the latter date and September 1, 1938, the date the 
order went into effect, as it actively supported the federal-state order 
program. Voting on the Order took place August 18, 19 and 20. Of 
38,627 votes counted as valid in the referendum, 33,663 or 87.1 percent 
were in favor of the issuance of the Order, and 4,964 or 12.9 percent 
were opposed. Of the favorable votes, the League cast 22,287. 

Supporting evidence beyond the codrdinated activities of the Agency, 
the League and other codperatives for the charge of conspiracy to 
monopolize by securing the adoption of the Order was found by the 
District Court in the provisions of the Order. Competitive advantages 
to codperatives in the Order were thought by it to indicate an im- 
proper influence by them in its drafting. These will be discussed later 
from the point of view of their legality under permissible classification. 
The court found that the conspiracy to obtain a monopoly was carried 
out by coercive tactics on the part of producers, under the leadership 
of the League and the Agency. These tactics consisted of threats to 
handlers that if they did not comply with the Order, the producers 
would withhold delivery of milk. These schemes, the lower court 
determined, were so successful in securing the drafting, adoption and 
acceptance of the Order that a conspiracy to monopolize interstate 
commerce contrary to the Sherman Act was established. It held that 
the occurrence of the incidents just detailed compelled refusal of the 
injunction. We do not agree. 

While considering the manner of the adoption of the Order, the 
validity of the Act and the provisions of the Order must be assumed. 
The Order was submitted to the producers for approval after the hear- 
ings specified in the statute. The full text of the Order with explana- 
tory pamphlets was mailed each prospective voter. In the face of this 
fact, erroneous statements cannot be permitted to render the sub- 
mission futile. There is no evidence that any producer misunderstood. 
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A casual sentence in one of the pamphlets of the Department of Agri- 
culture and a number of other statements in publications of the League 
and Agency were to the effect that dealers would pay all producers the 
uniform price for milk. Such assertions need the qualifications given 
in the Order that they are not applicable to milk sold outside the 
marketing area or to milk handled by codperatives. The variation from 
the facts is not immaterial in view of the value-or volume of milk 
involved. But the Order, Article VII, plainly stated that codperatives 
were not covered by the payment requirements and it appeared, also, 
that milk sold outside the marketing area was not within its terms. A 
study of the official form of the Order would have cleared up any mis- 
conception created by the language. The Secretary of Agriculture de- 
clared that three-fourths of the producers affected by the Order ap- 
proved its terms. The litigants do not deny that three-fourths of the 
voters voted for the institution of the Order. There is no authority in 
the courts to go behind this conclusion of the Secretary to inquire into 
the influences which caused the producers to favor the resolution. 

The coercion by the League and the Agency, exercised upon the 
handlers after the adoption of the Order to force or induce them to 
acquiesce in its operation, is of the same indirect character as the 
alleged misrepresentation. It is the partisan coercion of the producer 
seeking to compel dealer support of the plan by the threat of the use of 
his economic power over his own milk. The coercion was ineffective 
upon these defendants. Producers’ organizations urged in their papers 
and meetings diversion of milk from handlers to influence them to 
agree to the Order. Such efforts could not have had an effect on the 
prior vote of the producers. It is quite true that the League which 
itself cast two-thirds of the favorable.votes was in a position to cast 
more than one-third of the total qualified vote against-the Order. This 
arises from the provision of the Act, authorizing codperatives to express 
the approval or disapproval for all of their members or patrons.'* 
This is not an unreasonable provision, as the codperative is the market- 
ing agency of those for whom it votes. If the power is in the Congress 
to put the order in effect, the manner of the demonstration of further 
approval is likewise under its control. These associations of producers 
of milk have a vital interest in the establishment of an efficient market- 
ing system. This adequately explains their interest in securing the 
adoption of an order believed by them to be favorable for this purpose. 
If ulterior motives of corporate aggrandizement stimulated their ac- 
tivities, their efforts were not thereby rendered unlawful.'* If the Act 
and Order are otherwise valid, the fact that their effect would be to 


“47§ Be (12). 
18 Cf. Isbrandtsen-Moller Co. v. United States, 300 U. S. 139, 145; California Water Service Co. 


v. Redding, 304 U. S. 252, 254. 
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give codperatives a monopoly of the market would not violate the 
Sherman Act or justify the refusal of the ‘injunction. 

Correlation of Order and Act. There is another phase of the argu- 
ment against the Order which is not affected by the validity of the Act 
or its application in the Order and therefore is ready for disposition 
before the constitutional questions need be reached. Defendants con- 
tend there is no statutory basis for the sections of the Order exempting 
codperatives from the payment of the uniform price '* and authorizing 
payments to them and certain handlers from the producer settlement 
fund.*° 

The Government makes the point that none of the defendants, all 
handlers, can object to these terms of the Order because only producers 
delivering milk to codperatives are affected by the exemption of codper- 
ative handlers from the requirement to pay at not less than the uniform 
price and only producers are affected by the use of the pooled money 
for §§ 5 and 6 payments to codperative and other handlers. Although 
three of the defendants cannot complain of the benefits conferred upon 
cooperatives, for they are codperatives, the defendant Jetter Dairy Com- 
pany has standing to raise the issue of want of statutory authority to 
except codperative handlers from the pament of the uniform price. It 
is a proprietary corporation, a handler of milk, required by the Order 
to pay uniform prices for the milk it purchases.*4_ This requirement to 
pay uniform prices arises from the provisions of Article IV that it shall 
pay minimum prices. The two are the same except for the deduction of 
certain service payments. The codperatives are excepted from the pay- 
ment. The burden of payment is laid directly upon Jetter while others 
are excepted. None of the defendants, on the other hand, is in a posi- 
tion to raise the issue of lack of statutory authority for the payments 
authorized by Article VII, §§ 5 and 6. Whether codperative or not, 
the defendant corporations have no financial interest in the producer 
settlement fund. All defendants pay into, or draw out of, that fund in 
accordance with their utilization of the milk delivered to them by their 
patrons. The defendants’ profit or loss depends upon the spread each 
receives between the class price and sale price. If the deductions from 
the fund are small or nothing, the patron receives a higher uniform 
price but the handler is not affected.** 

We now consider whether the Act authorizes the exception of the 
cooperatives from the uniform payment provisions of Article VII, § 1. 
This authority, if it exists, is in § 8c (5) (F) of the Act. The earlier 

» Article vir. #8 5 and 6. 
#1 Article VII, § 1. 
2 Currin v. Wallace, 306 U. 8. 1, 18; Chicago Board of Trade v. Olsen, 262 U. 8. 1, 42; Oliver 


Iron Mining Co. v. Lord, 262 U. 8. 172, 181; Gorieh v. For, 274 U. 8, 603, 606; cf. Carmichael 
v. Southern Coal Co., 301 U. 8. 495, 513; Steward Machine Co. v. Davis, 301 U. S. 548, 598. 
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paragraphs provide for minimum prices to be paid by handlers to 
producers and associations of producers, subject to usual quality and 
location differentials not important here. These would require minimum 
prices to be paid by codperatives when, as here, they were handlers 
under the definition of the Order,?* were it not for the exception of 
these same codperetives under subsection (F): “Nothing... shall... 
prevent a cooperative ... from ... making distribution thereof [net 
proceeds] . . . in accordance with the contract between the association 
and its producers.” This language specifically permits, indeed requires, 
the Order to except codperatives from the requirement of paying mini- 
mum prices to producers. As the minimum price is paid to the producer 
through the payment of the uniform price, after equalization in the 
pool, there is authority in the Act to except the codperative from the 
payment of the uniform price. 


I. Terms of the Order 


Certain provisions of the Order were found by the District Court 
to show unconstitutional discrimination against one or more of the de- 
fendants. The discriminations of which complaint is made arise from 
the application to the New York problem of § 8c (5) of the Act relating 
to milk. . 

A. Uniform Price—The Jetter Dairy Company, a_ proprietary 
handler, urges that as milk codperatives need not pay producers a uni- 
form price, it is unreasonably discriminatory and violative of the due 
process clause of the Fifth Amendment to require it to pay this uniform 
price. In § 8c (5) (F) there is a definition of the type of codperative 
permitted to settle with its members in accordance with the member- 
ship contract. The general characteristics of codperatives are well 
understood. The Capper-Volstead Act defines such codperatives as 
associations of producers, corporate or otherwise, with or without capital 
stock, marketing their product for the mutual benefit of the members 
as producers with equal voting privileges, restricted dividends on cap- 
ital employed and dealings limited to 50 percent non-member prod- 
ucts.** Different treatment has been accorded marketing codperatives 
by state and federal legislation alike.*® Indeed the Secretary is charged 
by this Act to “accord such resognition and encouragement to producer- 
owned and producer-controlled coéperative associations as will be in 
harmony with the policy toward coéperative associations set forth in 
existing Acts of Congress, and as will tend to promote efficient methods 


%3 Article I, § 1, subsec. 6. 

% 42 Stat. 385. 

% United States—The Clayton Act, § 6, 38 Stat. 731; Robinson-Patman Act, § 4, 49 Stat. 
1528; Capper-Volstead Act, 42 Stat. 388; War Finance Corporation Act, 40 Stat. 506, as amended 
42 Stat. 181, 182; The Grain Futures Act, 42 Stat. 1000; The Agricultural Marketing Act, 46 
Stat. 91. 

States—See Hanna, The Law of Codéperative Marketing Associations (1931), ¢. 3. 
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of marketing and distribution.” ?* These agricultural codperatives are 
the means by which farmers and stockmen enter into the processing and 
distribution of their crops and livestock. The distinctions between 
such codperatives and business organizations have repeatedly been held 
to justify different treatment.?? Frost v. Corporation Commission *® in 
fact recognized the validity of such classification. The Commission was 
enjoined from issuing a license for the operation of a codperative cotton 
gin, under a proviso directing it to do so on petition of 100 citizens and 
taxpayers without the showing of public necessity required for other 
ginners. ‘The applicant was organized for profit, though dividends were 
limited, and its membership was not confined to producers. The court 
thought the distinctions had no reasonable relation to the subject of 
the legislation, special opportunities for codperatives. It was said the 
Court had “no reason to doubt” that the classification was valid as 
applied to true codperatives.?® 

The producer coéperative seeks to return to its members the largest 
possible portion of the dollar necessarily spent by the consumer for the 
product with deductions only for modest distribution costs, without 
profit to the membership codperative and with limited profit to the 
stock codperative. It is organized by producers for their mutual 
benefit.°° For that reason, it may be assumed that it will seek to dis- 
tribute the largest amounts to its patrons. 

The commodity handled by a codperative corresponds for some 
purposes to the capital of a business corporation. Either may cut sale 
prices below cost, one as long as its members will deliver, the other as 
long as its assets permit. When proprietary corporations lower sales 
prices, they naturally seek to lower purchase prices. Their profit de- 
pends on spread. On the other hand, the codperative cannot pass the 
reduction. All the selling*price less expense is available for distribu- 
tion to its patrons. As its own members bear the burden of price cut- 


% Agricultural Adjustment Act, § 10 (b), 48 Stat. 37, as amended by § 16 (b) (1) of the Act 
of August 24, 1935, 49 Stat. 767, as adopted by 8 1 (h) of the Act of June 3, 1937, 50 Stat. 246. 

27 Flint v. Stone Tracy Co., 220 U. S. 107, 173; Brushaber v. Union Pacific Railroad Co., 240 
U. 8. 1, 21; Chicago Board of Trade v. Olsen, 262 U. S. 1, 40; Liberty Warehouse Co. v. Burley 
Tobacco Growers Cooperative Assn., 276 U. S. 71, 89. The Government furnishes us with a collec- 
tion of state cases approving the special advantages given co-operatives: Tobacco Growers Corp. 
Assn. v. Jones, 185 N. C. 265; 117 ‘S. E. 174; Kansas Wheat Growers v. Schulte, 113 Kan. 672; 
216 P. 311; Brown v. Staple Cotton Growers Co-op. Assn., 132 Miss. 859; 96 So. 849; Northern 
Wisconsin Co-op. T. P. v. Bekkedal, 182 Wis 571; 197 N. W. 936; Dark Tobacco Gr. Co-op. 
Assn. y. Dunn, 150 Tenn. 614; 266 S. W. 308; Minnesota Wheat Growers v. Huggins, 162 Minn. 
471; 203 N. W. 420; List v. Burley Tobacco Growers Co-op. Assn., 114 Ohio St. 361; 151 N. E. 
471; Dark Tobacco Growers Co-op. Assn. v. Robertson, 84 Ind. App. 51; 150 N. E. 106; Potter 
v. Dark Tobacco Growers Co-op., 201 Ky. 441; 257 S. W. 33; Harrell v. Cane Growers Co-op., 
160 Ga. 30; 126 8. E. 531; Nebraska Wheat Growers v. Norquest, 113 Neb. 731; 204 N. W. 798; 
Warren v. Alabama Farm B. Cotton Assn., 213 Ala. 61; 104 So. 264; Manchester Dairy System 
v. Hayward, 82 N. H. 193; 132 Atl. 12, 19; Clear Lake Co-operative Live Stock Assn. v. Weir, 200 
Iowa 1293; 206 N. W. 297; Hollingsworth v. Texas Hay Assn., 246 S. W. 1068; Washington Cran- 
berry Assn. v. Moore, 117 Wash. 430; 201 P. 773; Poultry Producers v. Barlow, 189 Cal. 278; 208 
P. 93; Oregon Growers Co-op. Assn. v. Lentz, 107 Ore. 561; 212 P. 811; South Carolina Cotton 
Growers v. English, 135 S. C. 19; 133 S. E. 542; Milk Producers Co. v. Bell, 234 Ill. App. 222 and 
Barns v. Dairymen’s Co-operative Assn., Inc., 220 App. Div. (N. Y.) 624; 222 N. Y. S. 294. 

28278 U. S. 515. 

%7d., 523. 
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ting, it was reasonable to exempt it from the payment of the fixed 
price. The codperative member measures his return by the market or 
uniform price the business handler pays. In commodities with the 
wide market of staple dairy products, quotations are readily available. 
‘If distributions do not equal open prices, the codperators’ reactions 
would parallel those of stockholders of losing businesses. Neither the 
Act nor the order protects anyone from lawful competition, nor is it 
essential that they should do so.*t We do not find an unreasonable dis- 
crimination in excepting producers’ codperatives from the requirement 
to pay a uniform price. 

B. Unpriced Milk. Another discrimination is said to reside in that 
part of the Order which limits minimum prices to milk “sold in the 
marketing area or which passes through a plant in the marketing area.” 
Other milk, though from the same production area, is “unpriced milk” 
and does not figure in the computation of the uniform price. Where 
both priced and unpriced milk are dealt in by a handler, he must furnish 
a statement to the producer showing the percentage of his milk paid for 
at the uniform price.** The defendants handle only milk which is sold 
in the marketing area. They assert that an unreasonable discrimina- 
tion results in favor of handlers, such as the League, which market 
milk both in and outside the marketing area. 

The basis of the complaint is that large dealers and codperative - 
handlers with extensive gathering and distributing facilities are per- 
mitted to purchase milk throughout the milk shed at any price they 
please, if the milk does not pass through a plant in the marketing area, 
and sell it at any price they please, provided the sale is outside the 
limited New York marketing area. By reason of the fact that milk 
sells for more in New Jersey than in New York, a greater profit is made 
by the handler. If he so desires, the handler can use this profit to 
replace losses on New York area sales and still be in a position to pay 
the uniform price to producers on pool milk. This is said to create 
a discrimination against the defendants. 

It is possible for the handlers with unpriced milk to use their profits 
from the profitable extra area trade in the way suggested. It was 
equally possible for them to do so before the Order. It is a competi- 
tive situation which the Order did not create and with which it does 
not deal. We are of the view that there is no discrimination by reason 
of this situation. 

The District Court found that handlers of unpriced milk “are per- 
mitted to blend prices paid or purported to have been paid for such 
milk sold in other markets, with the uniform price announced by the 


81 Railroad Co. v. Ellerman, 105 U. S. 166; Alabama Power Co. v. Ickes, 302 U. S 464, 480, 
82 Order, Article VII, § 1. 
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Administrator for milk sold in the area, thereby reducing the actual 
price paid by such handlers, for milk sold in the Metropolitan Area, 
in competition with milk sold by the defendants.” “If the price figured 
by the handler for unpriced milk, is lower than its actual market value, 
the handler, by blending, is thereby permitted to pay producers for all- 
milk at less than the Order price, and less than the actual value 
thereof.” It is erroneous to suppose that by buying some milk at less 
than the minimum, the “actual price” paid for milk sold in the market- 
ing area is reduced. The price paid for all milk sold by proprietary 
handlers .in that area is the uniform price. Unpriced milk from the 
same producer may be bought for less. The average paid the pro- 
ducer may be below the minimum but for the part sold in the market- 
ing area or passing through plants there located the minimum is paid. 
This is all that justifies the language of the finding that “the handler, 
by blending, is thereby permitted to pay producers for all milk at less 
than the Order price. . . .” 

C. Nearby Differentials. Provision is made by the Order for special 
differentials of 20 cents on milk from certain counties located most 
favorably to the marketing area.** This is to enable handlers to pay 
the producers at these plants.** The five cent difference is absorbed 
by the handlers. The Act authorizes such an arrangement. § 8c (5) 
(A). This was found discriminatory as between producers by the Dis- 
trict Court but there was no finding or conclusion of law as to any 
discrimination against defendants. The District Court was of the 
opinion this was unfair to these defendants who have no patrons in 
these counties. Here the defendants urge further advantages from this 
arrangement to their competitors who have patrons in these counties 
because near locations, freight differentials considered, have lower trans- 
portation costs. The differential increases milk prices to the producers. 
This payment tends to stimulate production. Larger production means 
more benefit from the freight advantage to competitors. The discrim- 
ination seems fanciful and remote. It would not justify a court in 
overturning the Secretary’s determination of the propriety of the differ- 
entials on evidence found by the lower court to be substantial. Such an 
administrative determination carries a presumption of the existence 
of a state of facts justifying the action far too strong to be overturned 
by such suggestions as are made here.*® 


II. Constitutionality of the Act 


A. Minimum Prices. The Act authorizes and the Order undertakes 
the fixing of minimum prices for the purchase of milk “in the current 


88 Order, Article VI, § 1. 

% Order, Article VII, § 2. F E 

% Borden’s Farm Products Co. v. Baldwin, 293 U. S. 194, 209; Pacific States Co. v. White, 296 
U. 8. 176, 185. 
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of interstate or foreign commerce, or which directly burdens, obstructs, 
or affects, interstate or foreign commerce” in milk.**¢ There is no 
challenge to the fact that the milk of all four defendants reaches the 
marketing area through the channels of interstate commerce. Nor is 
any question raised as to the power of the Congress to regulate the 
distribution in the area of the wholly intrastate milk. It is recognized 
that the federal authority covers the sales of this milk, as its marketing 
is inextricably intermingled with and directly affects the marketing in 
the area of the milk which moves across state lines.*’ 

The challenge is to the regulation “of the price to be paid upon the 
sale by a dairy farmer who delivers his milk to some country plant.” 
It is urged that the sale, a local transaction, is fully completed before 
any interstate commerce begins and that the attempt to fix the price 
or other elements of that incident violates the Tenth Amendment. But 
where commodities are bought for use beyond state lines, the sale is a 
part of interstate commerce.** We have likewise held that where sales for 
interstate transportation were commingled with intrastate transactions, 
the existence of the local activity did not interfere with the federal 
power to regulate inspection of the whole.** Activities conducted 
within state lines do not by this fact alone escape the sweep of the 
Commerce Clause. Interstate commerce may be dependent upon 
them.*® Power to establish quotas for interstate marketing gives power 
to name quotas for that which is to be left within the state of produc- 
tion.*? Where local and foreign milk alike are drawn into a general plan 
for protecting the interstate commerce in the commodity from the 
interferences, burdens and obstructions, arising from excessive surplus 
and the social and sanitary evils of low values, the power of the Con- 
gress extends also to the local sales. 

This power over commerce when it exists is complete and perfect.*? 
It has been exercised to fix a wage scale for a limited period,** railroad 
tariffs ** and fees and charges for live-stock exchanges.** 

The authority of the Federal Government over interstate commerce 
does not differ in extent or character from that retained by the states 
over intrastate commerce. Since Munn v. Illinois, this Court has had 
occasion repeatedly to give consideration to the action of states in 

a Wallace, 258 U. S. 495; Chicago Board of Trade v. liao, 262 U. S. 1; Houston 
& Texas Ry. Co. v. United States, 234 U. S. 342, 351-2; Minnesota Rate Cases, 230 U. 8S. 352, 
399: Labor Board Cases, 301 U. S. 1; Currin v. Wallace, 306 U. S. 1; Mulford v. Smth, ante, 
Dake Weller Millen Can gy + PM a Sis ae ast: Lemke v. Farmers’ Grain 


Co., 258 U. S. 50, 54; cf. Foster-Fountain Packing Co. v. Haydel, 278 U. S. 1, 10. 
% Currin v. Wallace, 306 U. S. 1. 
© Consolidated Edison Co. v. National Labor Relations Board, 305 U. S. 197, 220. 
41 Mulford v. Sm th, supra, note 37. 
42 Gibbons v. Ogden, 9 Wheat. 1, 196; Minnesota Rate Cases, 230 U. S. 352, 398. 
43 Wilson v. New, 243 U. S. 332, 346. 


4434 Stat. 589, 49 U. S. C. § 15 (1). : : , Hy 
* Tagg Bros. & Moorhead v. United States, 280 U. S. 420; Stafford v. Wallace, 258 U. S. 495. 
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regulating prices.*® Recently, upon a reéxamination of the grounds of 
state power over prices, that power was phrased by this Court to 
mean that “upon proper occasion and by appropriate measures the 
state may regulate a business in any of its aspects, including the prices 
to be charged for the products or commodities it sells.” 47 

The power of a state to fix the price of milk has been adjudicated 
by this Court.*® The people of great cities depend largely upon an 
adequate supply of pure fresh milk. So essential is it for health that 
the consumer has been willing to forego unrestricted competition from 
low cost. territory to be assured of the producer’s compliance with 
sanitary requirements, as enforced by the municipal health authorities. 
It belongs to that category of commodities that for many years has 
been subjected to the regulatory power of the state. A thorough expo- 
sition of the milk situation in the New York shed was made in the 
Nebbia case. There is nothing to add to what was there said, save to 
point out that since that decision, we have held that a state cannot 
prohibit the sale of imported milk where the extra-state purchase price 
was below the prescribed minimum *° and that a Pennsylvania regula- 
tory law, including minimum prices, applied in the absence of federal 
legislation to milk purchased in Pennsylvania for shipment into the 
New York marketing area.*° In Hegeman Farms Corp. v. Baldwin," 
this Court sustained again the New York Milk Control Statute against 
the complaint that the price limits were arbitrary. A variation in 
prices to be charged the consuiner between dealers who had and dealers 
who had not well advertised trade names was ‘upheld.*? The power 
enjoyed by the states to regulate the prices for handling and selling 
commodities within their internal commerce ** rests with the Congress 
in the commerce between the states. 

B. Equalization Pool.—In order to equalize the prices received by 
producers, handlers are required t© clear their purchases through the 
producer settlement fund. Payments into and withdrawls from this 
fund depend upon the “value” of the milk received which is fixed by 
the Order at different prices governed by the use made by the handler 
of the purchased milk and upon whether his obligations to producers 

* Munn v. Illinois, 94 U. S. 113; Budd v. New York, 143 U. S. 517; Brass v. North Dakota, 
153 U. S. 391; German Alliance Insurance Co. v. Lewis, 233 U. S. 389; O’Gorman & Young v. 
Hartford Insurance Co., 282 U. S. 251; Nebbia v. New York, 291 U. S. 502; West Coast Hotel 
Co. v. Parrish, 300 U. 8. 379; Townsend v. me yg 301 'U. 8. 441. 

Wolf Packing Co. v. Industrial Court, %2 U. 522; Tyson & Bro. v. Banton, 273 U. 8S. 418; 
Fairmont Creamery Co. v. Minnesota, 274 U. S my R-bnik v. McBride, 277 U. S. 350; Williams 
v. Standard Oil Co., 278 U. 


S. 235. 
47 Nebbia v. New York, 291 U. S. 502, 537. 
48 Id. 
49 Baldwin v. Seelig, 294 U. S. 511. 
% Milk Control Board v. Eisenberg Farm Products, 306 U. S. 346. 
51293 U. S. 163. 
53 Borden’s Co. v. Ten Eyck, 297 U. S. 251. 
& Nebbia v. New York, 291 U. S. 502; Townsend v. Yeomans, 301 U. S. 441. 
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are greater or less than the uniform price due the producers under the 
scheme. The result of the use of the device of an equalization pool is 
that each producer, dealing with a proprietary handler, gets a uniform 
or weighted average price for his milk, with differentials for quality, 
location or other usual market variations, irrespective of the manner 
of its use. The Act, § 8c (5) (B) (ii) and (C) and the Order, Articles 
IV, VI and VII, authorize such an adjustment. 

The defendants’ objection to the equalization pool, here considered, 
is not to the disbursements from the fund for expenses of standby or 
marketing services authorized by Article VII, §§ 5 and 6, concerning 
which we hold the handler has no standing to complain. It is to the 
alleged deprivation of liberty and property accomplished by the pool- 
ing requirement in taking away from the defendants their right to 
acquire milk from their patrons at the minimum class price, according 
to its use, and forcing the handlers to pay their surplus, over the 
uniform price, to the equalization pool instead of to their patrons. 
This argument assumes the validity of price regulation, as such, but 
denies the constitutionality of the pooling arrangement because handlers 
are not at liberty to pay the producer in accordance with the use of 
the producer’s milk but must distribute the surplus to others whose 
milk was resold less advantageously. It is urged that to carry this 
principle of contribution to its logical conclusion would mean that the 
wages of the employed should be shared with the unemployed; the 
highly paid, with the underpaid; and the receipts of the able, the for- 
tunate and the diligent, with the incompetent, the unlucky and the 
drone. 

No such exaggerated equalization of wealth and opportunity is pro- 
posed. The pool is only a device reasonably adapted to allow regula- 
tion of the interstate market upon terms which minimize the results 
of the restrictions. It is ancillary to the price regulation designed, as 
is the price provision, to foster, protect and encourage interstate com- 
merce by smoothing out the difficulties of the surplus and cut-throat 
competition which burdened this marketing. In Mulford v. Smith,** 
we made it clear that volume of commodity movement might be con- 
trolled or discouraged. As the Congress would have, clearly, the right 
to permit only limited amounts of milk to move im interstate com- 
merce, we are of the opinion it might permit the movement on terms of 
pool settlement here provided. 

Common funds for equalizing risks are not unknown and have not 
been considered violative of due process. The pooling principle was 


5% Supra, note 37. 
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upheld in workmen’s compensation,®®> bank deposit insurance,** and 
distribution of benefits in the Transportation Act.>? 

The defendants rely particularly upon Thompson v. Consolidated 
Gas Utilities Corp.,°* and Railroad Retirement Board v. Alton R. Co.*® 
In the Thompson case, the Texas Railroad Commission ordered pro- 
ration of gas production in the Panhandle. It was assumed that pro- 
ration to prevent waste and protect correlative rights in a pool was 
valid but it was held that the proration order in issue was for none 
of these purposes. It was for the “sole purpose . .. to compel those 
[with market outlets] . . . to purchase gas from potential producers” 
who have no market. This was not deemed to be reasonably related to 
the conservation of gas or the protection of correlative rights. In the 
Retirement Board case, the pooling principle was involved but was 
found to be invalid because the burdens on the roads were not equalized 
with the benefits. Entry on service was made at different age levels 
for different roads. Employees seventy or older were required to 
retire. Some roads had none. Solvent and insolvent roads were liable 
alike. All carriers were treated as a single employer. It was these 
provisions, deemed unequal, which led to the conclusion that the manner 


of pooling of funds denied due process. In this case, the pooling has 
differentials to cover the variations of quality and location. 

C. Delegation—There are three issues of delegation presented: (1) 
the delegation of authority to the Secretary of Agriculture to establish 
marketing areas; (2) the delegation of authority to producers to approve 
a marketing order without an agreement of handlers; and (3) the 
delegation of authority to codperatives to cast the votes of producer 


patrons. 

From the earliest days the Congress has been compelled to leave to 
the administrative officers of the government authority to determine 
facts which were to put legislation into effect and the details of regula- 
tions which would implement the more general enactments. It is well 
settled, therefore, that it is no argument against the constitutionality 
of an act to say that it delegates broad powers to executives to deter- 
mine the details of any legislative scheme. This necessary authority has 
never been denied.® In dealing with legislation involving questions 
of economic adjustment, each enactment must be considered to ‘deter- 
mine whether it states the purpose which the Congress seeks to accom- 


& Mountain Timber Co. v. Washington, 243 U. 8. 219; New York Central R. Co. v. White, 243 


U. S. 188. 
% Noble State Bank v. Haskell, 219 U. S. 104; Abie State Bank v. Byran, 282 U. S. 765. 


5 New England Divisions Case, 261 U. S. 184; Dayton Goose Creek Ry. v. United States, 263 
U. 8. 456. 

5 300 U. S. 55, 77, 78. 

8 295 U. S. 330, 355 et seq. 

© Panama Refining Co. v. Ryan, 293 U. 8. , 421; 
495, 529; Currin v. Wallace, 306 U. 8S. 1. 
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plish and the standards by which that purpose is to be worked out with 
sufficient exactness to enable those affected to understand these limits. 
Within these tests the Congress needs specify only so far as is reason- 
ably practicable." The present Act, we believe, satisfies these tests. 

1. Delegation to the Secretary of Agriculture—The purpose of the 
Act is “to establisn and maintain such orderly marketing conditions 
for agricultural commodities in interstate commerce as will establish 
prices to farmers at a level that will give agricultural commodities a 
purchasing power with respect to articles that farmers buy, equivalent 
to the purchasing power of agricultural commodities in the base period.” 
To accomplish this, the Secretary of Agriculture is directed to issue 
orders, whenever he has reason to believe the issuance of an order 
will tend to effectuate the declared policy of the act. Unlike the lan- 
guage of the National Industrial Recovery Act condemned in the 
Schechter case, page 538, the tests here to determine the purpose and 
the powers dependent upon that conclusion are defined. In the Recov- 
ery Act the Declaration of Policy was couched in most general terms.* 
In this Act it is to restore parity prices, § 2. Under the Recovery Act, 
general welfare might be sought through codes of any industry, formu- 
lated to express standards of fair competition for the businesses covered. 
Here the terms of orders are limited to the specific provisions, minutely 
set out in § 8c (5) and (7). While considerable flexibility is pro- 
vided by § 8c(7) (D), it gives opportunity only to include provisions 
auxiliary to those definitely specified. 

The Secretary is not permitted freedom of choice as to the com- 
modities which he may attempt to aid by an order. The Act, § 8¢ (2), 
limits him to milk, fresh fruits except apples, tobacco, fresh vegetables, 
soybeans and naval stores. The Act authorizes a marketing agree- 
ment and order to be issued for such production or marketing regions 
or areas as are practicable. A city milkshed seems homogeneous. This 
standard of practicality is a limit on the power to issue orders. It 
determines when an order may be promulgated. 

It is further to be observed that the Order could not be and was not 
issued until after the hearing and findings as required by § 8c (4). 


61 Buttfield v. Stranahan, 192 U. S. 470, 496; United States v. Chemical Foundation, 272 U. 8S. 
1, 12; Monongahela Bridge Co. v. United States, 216 U. 8S. 177, 193; United States v. Grimaud, 
220 U. S. 506, 516; Avent v. United States, 266 U. S. 127, 130. ; 

62 “Section 1. A national emergency productive of widespread unemployment and disorganization 
of industry, which burdens interstate and foreign commerce, affects the public welfare, and 
undermines the standards of living of the American people, is hereby declared to exist. It is 
hereby declared to be the policy of Congress to remove obstructions to the free flow of interstate 
and foreign commerce which tend to diminish the amount thereof; and to provide for the general 
welfare by promotitng the organization of indus‘ry for the purpose of cooperative action among 
trade groups, to induce and maintain united action of labor and management under adequate 
governmental sanctions and supervision, to eliminate unfair competitive practices, to promote 
the fullest possible utilization of the present productive capacity of industries, to avoid undue 
restriction of production (except as may be temporarily required), to increase the consumption 
of industrial and agricultural products by increasing purchasing power, to reduce and relieve un- 
employment, to improve standards of labor, and otherwise to rehabilitate industry and to con- 


serve natural resources."” 48 Stat. 195. 
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Public hearings were held at Albany, Malone, Syracuse, Elmira, and 
New York from May 16 to June 7, 1938, with four days’ recess. Nearly 
three thousand pages of testimony were introduced, eighty-eight docu- 
mentary exhibits and some twenty briefs by interested parties were 
filed. On July 23, 1938, the Secretary, in the Federal Register, notified 
the public of his findings and the terms of the Order and again invited 
comment. Numerous parties again filed briefs. A right by statute 
is given handlers to object to the Secretary to any provision of an 
order as not “in accordance with law,” with the privilege of appeal 
to the courts. § 8c (15) (A) and (B). Even though procedural safe- 
guards cannot validate an unconstitutional delegation, they do furnish 
protection against an arbitrary use of properly delegated authority.” 
A further provision of the Act is to be noted as it was employed as a 
standard to determine the minimum price. This is § 8c (18). Acting 
under this section, the Secretary fixed a fluctuating minimum price 
based upon wholesale butter prices in New York. While it is true that 
the determination of price under this section has a less definite stand- 
ard than the parity tests of §§ 2 and 8e, we cannot say that it is beyond 
the power of the Congress to leave this determination to a designated 
administrator, with the standards named. The Secretary must have 
first determined the prices in accordance with § 2 and § 8e, that is, the 
prices that will give the commodity a purchasing power equivalent to 
that of the base period, considering the price and supply of feed and 
other pertinent economic conditions affecting the milk market in the 
area. If he finds the price so determined unreasonable, it is to be fixed 
at a level which will reflect such factors, provide adequate quantities of 
wholesome milk and be in the public interest. This price cannot be 
determined by mathematical formula but the standards give ample 
indications of the various factors to be considered by the Secretary. 
2. Delegation to Producers.—Under § 8c (9) (B) of the Act it is pro- 
vided that any order shall become effective notwithstanding the failure 
of 50 percent of the handlers to approve a similar agreement, if the 
Secretary of Agriculture with the approval of the President determines, 
among other things, that the issuance of the order is approved by two- 
thirds of the producers interested or by interested producers of two- 
thirds of the volume produced for the market of the specified production 
area. By subsection 19 it is provided that for the purpose of ascertain- 
ing whether the issuance of such order is approved “the Secretary may 
conduct a referendum among producers.” The objection is made that 
this is an unlawful delegation to producers of the legislative power to 
put an order into effect in a market. In considering this question, we 





Cf. Schechter Corp. v. United States, 295 U. 8. at 533. 
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must assume that the Congress had the power to put this Order into 
effect without the approval of anyone. Whether producer approval 
by election is necessary or not, a question we reserve, a requirement of 
such approval would not be an invalid delegation. 

3. Authorization of Codperatives to Cast the Votes of Producer 
Patrons.—This objection, too, falls before the answering argument that 
inasmuch as Congress could place the Order in effect: without any vote, 
it is permissible for it to provide for approval or disapproval in such 
way or manner as it may choose. 

Codperatives in the Equalization Fund—The defendant, Central 
New York Codperative Association, denies liability under Articles VI, 
VII and VIII of the Order on the ground that it is not liable to pay 
its net pool obligation into the administrative fund or to meet the 
expenses of administration. The asserted reason for its freedom from 
liability is that it is a codperative composed of milk producers and 
distributes the milk of its members and others as agent. 

The codperative owns no farms. Its members are dairy farmers. 


By their contract they agree “to deliver... all... milk produced... 
which said milk is to be marketed and distributed by the [codperative] 
... The latter “agrees to pay .. . forthe milk ... aprice .« . based 


upon the amount received . . . less the expenses .. .”. Nonmembers’ milk 
is marketed under the same contract. The codperative leases receiving 
and distributing facilities from a business corporation. The milk is 
received by the codperative at receiving plants and shipped to the city 
depot. It distributes through other business corporations which are 
wholly-owned subsidiaries of the codperative. These distributing sub- 
sidiaries use the leased physical facilities under verbal contracts with 
the codperative. The codperative receives the net amount from the 
sales and distributes to its patrons under license from the Director of 
the Division of Milk Control of New York permitting the marketing 
in the manner described. 

Section 8c (5) (A) authorizes an order to classify milk and fix 
minimum prices which all handlers shall pay for milk purchased from 
producers. Section 8c (5) (C) authorizes the equalization pool and 
the handlers’ payment to this settlement fund. It is urged that co- 
dperatives which merely act as agents for their members are not in- 
cluded in handlers purchasing from producers. This is said to be 
definitely shown by the provisions of § 8c (5) (F) providing that 
nothing contained in the subsection shall be construed to prevent a 
Capper-Volstead coéperative from making distribution to its “producers 
in accordance with the contract.” The Order defines a handler as 


“ Currin v. Wallace, 306 U. 8. 1, 15. 
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including 4 codperative association “with respect to any milk received 
from producers at any plant operated by such association or with 
respeet to any milk which it causes to be delivered” to other handlers. 
Under the provisions of the Order, Article VII, §§ 8 and 9, codperative 
handlers as other handlers equalize their purchases by payment into 
the producer settlement fund, even though they are not required to 
pay the uniform price to their producers by reason of the exception 
of Article VII, § 1, and the provisions of § 8c (5) (F), as explained at 
page 561. 

Codperative contracts are of two general types, sale and agency.** The 
Central New York Codéperative operates under the agency type. 

It is obvious that the use of the word “purchased” in the Act, § 8c 
(5) (A) and (C), would not exclude the “sale” type of codperative. 
When § 8c (5) (F) was drawn, however, it was made to apply to both 
the “sale” and “agency” type without distinction. This would indicate 
there had been no intention to distinguish between the two types by 
(A) and (C). The section which authorizes all orders, § 8c (1), makes 
no distinction. The orders are to be applicable to “processors, associa- 
tions of producers, and others engaged in the handling” of com- 
modities. The reports on the bill show no effort to differentiate.” 
Neither do the debates in- Congress. The statutory provisions for 
equalization of the burdens of surplus would be rendered nugatory by 
the exception of “agency” codperatives. The administrative construc- 
tion has been to include such organizations as handlers.** With this we 
agree. As here used the word “purchased” means “acquired from 
marketing.” Subsection (A) cannot be construed as freeing agents, 
codperative or proprietary, from the requirement to account at the mini- 
mum prices for milk handled. 

As a corollary the contention is made also by Central Codperative 
that no codperative may be required to pay its surplus receipts over 
uniform prices into the equalization fund. This, too, is based upon a 
construction of § 8c (5) (F) as permitting a codperative to make settle- 
ment with its members in accordance with the terms of its own contract 
with them. If the codperative members were freed of the burden of 
carrying their proportion of milk going to manufacturing use, the dis- 
crimination in their favor would be most strongly marked. Such a 
construction is not required. Codperatives are covered by § 8c (1) and 
(5) (A) and (B), and by the provisions of the Order, except as to the 
payment of the uniform price. Any payments below the uniform price 


* Hanna, Law of Coéperative Marketing Associations, pp. 210, 256. 

® House Report No. 1241, 74th Cong., Ist Sess.; Senate Report No. 1011, 74th Cong., Ist Sess. 

Costanzo v. Tillinghast, 287 U. S. 341, 345; United States v. Chicago North Shore R. Co., 288 
U. 8. 1, 18-14, 
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fall on their members. We are of the view that the administrative 
construction is correct and that the “net proceeds” of (F) refer to the 
result of the codperative sales in the marketing area after complying 
with the equalization requirements. 

The defendant, Central New York Codperative Association, raises for 
itself a final point. In determining the net pool obligation of any 
handler for milk received from producers,®* the handler is authorized 
to subtract pro rata out of each class from the milk involved in the pool 
“the quantity of milk received from the handler’s own farm.” We 
have determined that this codperative, though marketing milk under an 
agency contract with its members, is a handler subject to the Act and 
Order. The codperative argues that as its members, farmers, would 
not need to account to the pool for their.personal sales to consumers, 
the codperative, being utilized as an agent to market the farmers’ milk, 
is under no obligation to contribute to equalization. As the codperative 
does not have its own farm but is itself a handler under the Act, it must 
pay into the producer settlement fund. 

Inasmuch as all the defendants in these appeals are handling milk 
in interstate commerce, the petiton for the enforcement of Official Order 
No. 126, issued under ce. 383 of the Laws of 1937 of the State of New 
York, concerning milk not covered by Order No. 27 of the Secretary of 
Agriculture, should be dismissed. 

The order of the District Court in Nos. 771, 827 and 828 is reversed 
and the causes are remanded to that Court with instructions to enter 
an order specifically enforcing up to the time of suspension the pro- 
visions of Order No. 27, issued by the Secretary of Agriculture August 
15, 1938, regulating the handling of milk in the New York marketing 
area, as to all the defendants and enjoining defendants, their officers, 
agents and servants, from further violation of the Order. 

The order of the District Court in dismissing the petition of Holton 
V. Noyes, as Commissioner of Agriculture and Markets of the State of 
New York, is affirmed. 

Mk. Justice Buack and Mr. Justice DoucG.as concur in the judgment 
and opinion of the Court except insofar as the opinion appears to 
imply that power of Congress to enact the marketing law depends upon 
the use and nature of milk. They do not believe that we are called 
upon in this case to indicate, as they think we do, that there is such 
a constitutional limitation on the power of Congress to regulate inter- 
state commerce. 


6 Article VI, § 1. 
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Mr. Justice McReyno.ps and Mr. Justice BuTLER, dissenting. 









We are of opinion that the decree below should be affirmed. 
In our view the challenged order of the Secretary must succumb to 
two manifest objections. It is unnecessary for us to dissect the record 
in search of other impediments. 
First. Congress possesses the powers delegated by the Constitution— 
i no others. The opinion of this Court in Schechter Poultry Corp. v. 
t United States (1935), 295 U. S. 495—noteworthy because of modernity 
and reaffirmation of ancient doctrine—sufficiently demonstrates the 
absence of Congressional authority to manage private business affairs 
under the transparent guise of regulating interstate commerce. ‘True, 
production and distribution of milk are most important enterprises, not 
easy of wise execution; but so is breeding the cows, authors of the 
commodity; also, sowing and reaping the fodder which inspires them. 
Second. If perchance Congress possesses power to manage the milk 
business within the various states, authority so to do cannot be com- 
mitted to another. A cursory examination of the statute shows clearly 
enough the design to allow a secretary to prescribe according to his 
own errant will and then to execute. This is not government by law 
but by caprice. Whimseys may displace deliberate action by chosen 
representatives and become rules of conduct. To us the outcome 
seems wholly incompatible with the system under which we are sup- 
posed to live. 





















Mr. Justice Roserts, dissenting. 





In Nos. 772, 809 and 865* I have expressed my views as to the un- 
constitutionality of the provisions of the Agricultural Marketing Agree- 
ment Act of 1937 here involved, in view of their attempted delegation 
of legislative powers. That matter is not pressed in the present cases 
and I need not here advert to the subject. I am of opinion, never- 
theless, that Order No. 27 is not, in the respects to be discussed, au- 
thorized by the Act, but if it is authorized, deprives the appellees of 
their property without due process of law in violation of the Fifth 
Amendment. 

This conclusion is based upon findings of fact of the District Court. 
While the findings in question are the subject of assignments of error, 
the appellants failed, either in brief or in oral argument, to point out 
that they lack substantial support in the evidence. Examination of 
the record discloses that these findings are based on uncontradicted 
testimony, authentic documentary evidence, and a stipulation of the 


















*H. P. Hood & Sons, Inc. v. United States, post, 588, 603. 
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parties. They should, therefore, be accepted here. They may briefly 
be recapitulated. 

Under the terms of the Act and the order, all of the appellees are 
handlers and the Dairymen’s League Codperative Association, the ap- 
pellant in No. 827, is likewise a handler. By Art. VII, § 1, of the order, 
on or before the 25th day of each month, each handler which is not a 
codperative association of producers is required to pay to each producer 
the uniform price fixed by the order for all milk delivered by the pro- 
ducer during the preceding month which was sold in the marketing area. 
The codperative associations which are handlers are not required to 
make payment for similar milk at the uniform price or at any stated 
price. Art. VII, § 8, requires all handlers, on or before the 18th day of 
each month, to pay to the market administrator for the Producer Settle- 
ment Fund “the amount by which his net pool obligation for the pre- 
ceding month is greater than the amount obtained by multiplying the 
net pooled milk of such handler by the uniform price.” Thus each 
handler is required to pay into the fund for all milk used in the market- 
ing area the difference between $2.45 per cwt. and the uniform price for 
all Class I milk. Handlers selling milk received from producers in the 
production area, but marketed outside the marketing area, (denom- 
inated “unpriced milk”) are not required to pay a uniform price for 
such milk or to pay into the fund the difference between the uniform 
price and the actual market value of such milk, or any fixed amount 
in respect thereof. They are permitted to blend prices paid or pur- 
ported to have been paid for unpriced milk with the uniform price 
announced by the Administrator for milk sold in the marketing area, 
thereby reducing the actual price paid by them for milk sold in the 
marketing area in competition with other handlers who sell milk only 
in that area. In a pamphlet issued by the Secretary, the provisions of 
the order are so construed and the method of accounting is described 
as follows: 

“Thus, the handler may multiply the total pounds of milk sold by 
it in the area by the uniform price; multiply the total pounds of milk 
sold in other markets and which is called ‘unpriced milk’ by ‘such prices 
as it sees fit;’ add the totals, and divide by the total pounds of milk, 
to obtain the average of ‘blended’ price paid producers for all milk. 
If the price figured by the handler for unpriced milk, is lower than its 
actual market value, the handler, by blending, is thereby permitted to 
pay producers for all milk at less than the Order price, and less than the 
actual value thereof.” 

The appellees’ receiving stations in the production area supply the 
marketing area defined by the order. The appellee, Jetter Dairy 
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Company, sells milk in competition with dealers operating milk receiv- 
ing stations in the production area in New York, who ship milk received 
at their stations to the marketing area. Other appellees buy milk 
which is sold to independent dealers in competition with milk received 
at the other stations in the producing area. Several of the appellees’ 
largest competitors, including the Dairymen’s League Codperative, sell 
large proportions of their milk outside the marketing area in northern 
New Jersey. The Milk Control Board of New Jersey fixed a base price 
of $2.76 per cwt. to producers for 3.5 milk f. o. b. country milk plants, 
which price was in effect during the period covered by the order. The 
same Board fixed wholesale prices from dealers to stores at eleven cents 
per quart, bottled in glass, in two rural districts, and twelve cents per 
quart, in glass, in three heavily populated districts, and fixed a min- 
imum price to consumers out of stores in the two rural districts of 
twelve cents per quart and, in the more heavily populated districts, of 
thirteen cents per quart. No resale prices are fixed in the marketing 
area either from dealers to stores or from stores to consumers. The 
fair market value of “unpriced” Class I milk produced in the produc- 
tion area, and sold by handlers in New Jersey, during the period the 
order was in force, was $2.76 per cwt. 

Whereas the uniform price for 3.5 milk fixed by the Administrator 
was, for September, $1.87, October, $1.91, and November, $2.10 per ewt., 
the Dairymen’s League paid its producers a base price for the same 
milk, in the same zone, for September, $1.75, for October, $1.81, and, 
for November, $2.01 per cwt. Thus the difference between the value of 
Class I milk sold by the Dairymen’s League in New Jersey, and the 
prices paid for the same to producers per cwt. was, in September, $1.01, 
in October, $.95, and, in November, $.75. $1.01 per ewt. on 10,208,500 
pounds of milk sold in New Jersey by the Dairymen’s League amounts 
to $103,105.85. 

Sheffield Farms Company, a competitor of the appellees, utilized, in 
September, 1938, 40,083,075 pounds of Class I milk in New York State 
and 6,426,443 pounds of milk in New Jersey, as well as milk in other 
markets. For out of market or unpriced milk the company negotiated 
with its producers to pay the uniform order price for such out of market 
milk. The base price paid was, therefore, $1.87, or eighty-nine cents 
per cwt. less than the price fixed by the New Jersey Control Board. 


The difference amounted to $57,194.96, or 14.27 cents per cwt. on such 
milk and the price paid for Class I milk was reduced by that amount. 
Similar spreads are shown in the company’s purchases for October, 1938. 
_ Based upon these facts, the court further finds that prices paid to 
producers delivering to handlers, whether codperative or proprietary, 
which sell fluid milk in the marketing area, and also in the State of 
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New Jersey and other markets, are less than the actual value of the 
milk delivered, due to the process of blending prices for milk sold out- 
side of the marketing area, which bear no true relation to the actual 
value thereof, with prices charged for milk sold in the area. 

It is evident from the terms of the order, and the Secretary’s con- 
struction of it, that handlers who use “unpriced” milk may fix any price 
they choose to fix for it. Thus, contrary to the requirement of § 8c 
(5) (A), of the statute, aii producers do not receive a uniform price for 
milk. This is a necessary effect of the provision permitting the blend- 
ing of the price paid producers for milk sold in the marketing area and 
an arbitrary price fixed for “unpriced” milk. The effect upon a handler 
whose trade is solely in the marketing area is disastrous. The lower 
price paid by those who are permitted to blend makes it possible for 
them to resell the milk in the marketing area, in which no resale price 
is fixed, at a cut rate which is destructive of their competitors’ business. 
And there is evidence that handlers, codperative and proprietary, have 
taken advantage of the terms of the order to cut the price of milk to 
consumers in the marketing area to the disadvantage of their 
competitors. 

The appellants make no answer to the appellees’ attack on this 
feature of the order. The opinion of this_court states that the detri- 
ment to the smaller handlers who sell milk for use only in the market- 
ing area is the result of competitive conditions which the order does not 
affect. But it is evident that the order freezes the minimum price which 
is to be paid by many handlers and leaves the price of other handlers 
who compete with them open to reduction by the device of blending. 

There is nothing in the Act which authorizes the discrimination 
worked by the order permitting handlers, whether proprietary or co- 
Operative, to blend the prices of unpriced milk with that of milk, sold 
in the marketing area. Section 8c (5) (F), as I read it, prohibits such 
a practice by codperatives. If the order had provided that milk sold 
in New Jersey should be accounted for to the pool at its actual value 
and had the milk so sold been accounted into the pool, competitors 
could not have obtained the advantage which so seriously injuries the 
business of appellees. As the order is drawn and administered it in- 
evitably tends to destroy the business of smaller handlers by placing 
them at the mercy of their larger competitors. I think no such arrange- 
ment was contemplated by the Act, but that, if it was, it operates to 
deny the appellees due process of law. 

I think that the decree should be affirmed. 


The Cuier Justice joins in this opinion so far as it relates to the 
invalidity of the order on the ground stated; Mr. Justice McReyNoLps 
and Mr. Justice Butter also join in this opinion. 
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Boarp oF TRADE OF THE City oF Cuicaco et al. v. Epwin A. Otspn, 262 U.S. 1, 
43 S. Ct. 470, 67 L. ed. 839. Decided April 16, 1923. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF ILLINOIS 
Constitutionality of the Act 


The Grain Futures Act * which itself declares that the parties and their transac- 
tions embraced within the statute shall be considered to be in interstate com- 
merce if the commodity is part of that current of commerce usually in the 
grain trade, whereby grain and grain products and by-products thereof are 
sent from one state, with expectation that they will end their transit, after 
purchase, in another state, held constitutionally valid even though the grain 
so shipped may have been stored in warehouses and mixed with other grain, 
so that the owner receives other grain for continuing the shipment.** 


STATEMENT OF THE CASE *** 


This is an appeal from a decree of the District Court for Northern 
Illinois, dismissing a bill in equity. The appeal is under § 238 of the 
Judicial Code (as amended Act January 28, 1915, c. 22, 38 Stat. 803, 
804), the case being one in which the constitutionality of the Grain 
Futures Act (enacted by Congress September 21, 1922, c. 369, 42 Stat. 
998), is drawn in question. 

The bill was brought by the Board of Trade of the City of Chicago, 
and a number of its members representing each class of traders on the 
exchange of the Board, to enjoin the United States District Attorney at 
Chicago, the Secretary of Agriculture, and the United States Post- 
master at Chicago from taking steps to enforce the provisions of the act 
against them on the ground that it violates their rights under the 
Federal Constitution. 

The purpose of the act is expressed in its title to be for the prevention 
of obstructions and burdens upon interstate commerce in grain by reg- 
ulating transactions on grain future exchanges and for other purposes. 
Its second section, par. (a), is one of definitions. Its definition of inter- 
state commerce, in the sense of the act, is as follows: “The words ‘inter- 
state commerce’ shall be construed to mean commerce between any 
State, Territory, or possession, or the District of Columbia, and any 
place outside thereof; or between points within the same State, Ter- 
ritory, or possession, or the District of Columbia, but through any 
place outside thereof, or within any Territory or possession, or the 
District of Columbia.” 

Paragraph (b) contains the following addition to the foregoing 
definition: 

“(b) For the purposes of this Act (but not in any wise limiting the 


*Act of June 15, 1936, c. 545, § 1, 49 Stat. 1941, changed ‘‘The Grains Futures Act’ to “Commodity 
Exchange Act” (7 U. S. C. 1940 ed. 1 et seq.).—Ed. 

**Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed. 

*** Text taken from official United States Reports.—Ed. 
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foregoing definition of interstate commerce) a transaction in respect to 
any article shall be considered to be in interstate commerce if such 
article is part of that current of commerce usual in the grain trade 
whereby grain and grain products and by-products thereof are sent from 
one State with the expectation that they will end their transit, after 
purchase, in another, including, in addition to cases: within the above 
general description, all cases where purchase or sale is either for ship- 
ment to another State, or for manufacture within the State and the ship- 
ment outside the State of the products resulting from such manufac- 
ture. Articles normally in such current of commerce shall not be con- 
sidered out of such commerce through resort being had to any means or 
device intended to remove transactions in respect thereto from the 
provisions of this Act. For the purpose of this paragraph the word 
‘State’ includes Territory, the District of Columbia, possession of the 
United States, and foreign nation.” 

Section 3 is in the nature of a recital and finding as follows: 

“Sec. 3. Transactions in grain involving the sale thereof for future 
delivery as commonly conducted on boards of trade and known as 
‘futures’ are affected with a national public interest; that such trans- 
actions are carried on in large volume by the public generally and by 
persons engaged in the business of buying and selling grain and the pro- 
ducts and by-products thereof in interstate commerce; that the prices 
involved in such transactions are generally quoted and disseminated 
throughout the United States and in foreign countries as a basis for 
determining the prices to the producer and the consumer of grain and 
the products and by-products thereof and to facilitate the movements 
thereof in interstate commerce; that such transactions are utilized by 
shippers, dealers, millers, and others engaged in handling grain and the 
products and by-products thereof in interstate commerce as a means of 
hedging themselves against possible loss through fluctuations in price; 
that the transactions and prices of grain on such boards of trade are 
susceptible to speculation, manipulation, and control, and sudden or 
unreasonable fluctuations in the prices thereof frequently occur as a 
result of such speculation, manipulation, or control, which are detri- 
mental to the producer or the consumer and the persons handling grain 
and products and by-products thereof in interstate commerce, and that 
such fluctuations in prices are an obstruction to and a burden upon 
interstate commerce in grain and the products and by-products thereof 
and render regulation imperative for the protection of such commerce 
and the national public interest therein.” 

The act in § 4 forbids all persons to use mails or interstate telephone, 
telegraphic, wireless or other communication, in offering or accepting 
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sales of grain for future delivery or to disseminate prices or quotations 
thereof, excepting the man who holds the grain he is offering for sale, 
and the owner or renter of land on which the grain offered for sale is to 
be grown; and excepting also members of boards of trade located at a 
terminal market on which cash sales occur in sufficient volume and 
under such conditions as to reflect the general value of grain and its 
different grades, and which have been designated by the Secretary of 
Agriculture as “contract markets.” 

The act puts these boards of trade under the supervision of the 
Secretary of Agriculture and imposes conditions precedent and sub- 
sequent on his power to designate or continue them as “contract 
markets.” 

The conditions are: 

(a) The keeping of a record with prescribed details of every trans- 
action of cash and future sales of grain of the Board or its member in 
permanent form for three years, open to inspection of representatives 
of the Departments of Agriculture and of Justice. 

(b) The prevention of the dissemination by the Board or any mem- 
ber of misleading prices. 

(c) The prevention of manipulation of prices or the cornering of 
grain by the dealers or operators on the Board. 

(d) The adoption of a rule permitting the admission as members of 
authorized representatives of lawfully formed codperative associations 
of producers having adequate responsibility engaged in the cash grain 
business, complying with and agreeing to comply with, the rules of the 
Board applicable to other members, provided that no rule shall pre- 
vent the return to its members on a pro rata patronage basis the money 
collected by such association in the business, less expenses. 

The Secretary of Agriculture, the Secretary of Commerce and the 
Attorney General are made a commission to hear and determine, after 
due notice, whether any board of trade has failed or is failing by rule 
to do the things required above, and, if found in default, to suspend its 
functions as a contract market for a period not to exceed six months, or 
to revoke its designation as such, with an appeal on the record to the 
Circuit Court of Appeals within the circuit where the board is situate. 
Such Commission, too, is to hear appeals from the Secretary’s action in 
refusing to designate any board of trade as a contract market. 

There is a further provision for excluding from all contract markets 
and trading privileges any person violating the provisions of the act 
or the regulations in pursuance thereof. 

Section 9 declares anyone trading in futures in violation of § 4 or 
sending intentionally or carelessly, false or misleading quotations or 
information as to the prices of grain, guilty of a misdemeanor. 
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The bill of the plaintiffs describes the organization of the Chicago 
Board of Trade as a corporation under a special act of the Legislature 
of Illinois, passed in 1859, with a membership of 1600 and a board of 
eighteen directors, of whom one is president. It avers that the Board 
does no business in selling or buying grain, but only furnishes an ex- 
change and offices where such business can be done by its members; that 
it does not deliver any market quotation through interstate means, but 
it does cause to be collected the first price and each change of price on 
its exchange in cash and future sales during the regular hours in the 
exchange hall and delivers them to certain telegraph companies, who 
pay the Board for this information. 

The bill further avers that it is sustained only by the initiation fees 
and dues of its members, the former being $25,000, for each member, 
and the latter being in the form of annual assessments, that it has from 
these sources accumulated funds with which to provide a large building 
and offices for the exchange, from some of which it receives rental and 
so has property worth two millions of dollars or more; that its existence 
depends on keeping its memberships valuable; that it does this by 
requiring character and financial responsibility as qualifications for its 
membership and by a requirement that a member shall charge for every 
sale a fixed minimum commission to a non-member principal, and a 
less minimum to a member who shall be his principal; that corporations 
are not permitted to be members, but that when two of the stockholders 
and officers are members, the corporation is permitted as a member to 
make contracts on the exchange. The bill further avers that if the 
Board were required to admit representatives of codperative associa- 
tions of producers with the privilege of dividing with their members the 
proceeds of commissions less expenses, it would greatly impair the value 
of its memberships to other members. 

The bill further avers that the members of its exchange engage only 
in three kinds of trading. (1) Many act as commission merchants 
and receive from producers and country grain dealers grain in cars and 
boats consigned to them which as agents they sell for immediate 
delivery and account to their principals for the proceeds of such sales 
less their commissions and other expenses, and many members as prin- 
cipals or agents purchase and sell grain in Chicago which is in cars or 
elevators for immediate delivery, and all of these transactions are 
known as “cash trades.” 

(2) Many members send out in the afternoons whenever market 
conditions are favorable, telegrams or letters to country grain dealers 
offering to buy grain, or to millers and other non-residents of Chicago, 
probable buyers, offering to sell grain at released prices and to be 
shipped within a certain time on condition that these offers be accepted 
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before regular market hours the next morning. These are known as 
“cash sales for deferred shipment”, or as “sales to arrive.” 

(3) Many of the members engage either as principals or agents in 
making on the exchange contracts with other members for the purchase 
and sale of grain for future delivery by which the seller agrees to 
deliver in Chicago the grain covered by the contract upon any day 
of the named month that he shall select. More than 75 per cent. of 
the volume of all trading in the exchange is for future delivery and 
under the rules it must be done in the exchange hall and between 
regular fixed hours; that both buyers and sellers in all such contracts 
are personally present when the contracts are made. 

The bill further avers that all contracts for future delivery are under 
the rules of the Board fulfilled only by delivery of warehouse receipts 
for the grain issued by twelve warehouses in Chicago, selected. by the 
Board and having a capacity of 13 million bushels and licensed by 
the State of Illinois to do a public warehouse business; that the grain 
is mixed with other grain so that the receipt holder never gets the grain 
deposited when the receipt was issued; that while a rule of the exchange 
makes grain in railroad cars deliverable in future cars the last three 
days of the month, the transaction is not fully completed till the grain 
in those cars is deposited in a regular warehouse and receipt issued; 
that in the trading for future delivery more than three-quarters of the 
many millions of bushels contracted to be delivered are settled for 
without delivery by offsetting purchases; that a large part of the future 
trading is done by grain merchants, millers and others only for the 
purpose of insuring themselves against price fluctuations in respect of 
like grain owned by them and held for sale, shipment or manufacture 
and is settled by offsetting. 

The bill further avers that another large part of future trading is 
done by speculators, so-called, who make a study of market conditions 
affecting prices, and try to profit by their judgment as to future prices; 
that few of such speculators have capital enough to make large single 
purchases in any way affecting the market; that six-sevenths of all the 
trading in futures in the country take place in Chicago; that no corners 
have been run on the exchange for fifteen years, due to the enforce- 
ment of rules against them by the Board and “perhaps to the Sherman 
Anti-Trust Act;” that manipulation has never been successfully resorted 
to to depress prices; that the selling of futures has no such effect; that 
the law of supply and demand regulates prices and prevents violent 
fluctuations, and that before hedging was made possible by this future 
trading the cost of the middleman between producer and consumer was 


much greater. 
The defendants filed an answer admitting much of the bill but spe- 

















Lia 


a 


a le os 


aes 


5 
ae 
; 





ae 


BON lg Ic 





CHICAGO BOARD OF TRADE v. OLSEN 427 


262 U.S. 1 Statement of the Case 


cifically denying the averments included in the last foregoing paragraph. 

The plaintiffs submitted a large number of affidavits in support of a 
motion for a temporary injunction. These contained opinions of many 
professors of political economy in the colleges of the country to the effect 
that trading in futures in the long run did not depress prices, but stabil- 
ized them. 

The court denied the motion for a temporary injunction and of its 
own motion dismissed the bill for want of equity. 

The conclusions of Congress expressed in the recital of § 3 as to the 
detriment to interstate commerce from constantly recurring manipula- 
tion of sales for future delivery were reached after many years of 
investigation and examination of witnesses, including the advocates of 
regulation and those opposed, and mén intimately advised in respect 
to the grain markets of the, country. 

The Senate Committee on Agriculture and Forestry reported to the 
Senate as follows: 

“Every member of a grain exchange who testified before this com- 
mittee acknowledged that there is at times excessive speculation and 
undesirable speculation in the futures market. Furthermore, it was 
brought out that a few big traders at times influence prices—manipu- 
late the market—by the great volume of their operations. Also, it was 
shown that a continually fluctuating, and not a stable, market is the 
desire of speculators. Such a market is against the interests of the 
producer; he must have stable prices in order to market his crops to 
best advantage. A market without wide and frequent price fluctuations 
would greatly benefit the producer. The reason for this is that rapidly 
fluctuating prices can not be fully reflected in the prices paid at country 
stations, so an additional margin must be allowed when buying in the 
country.” Sen. Rep. No. 212, 67th Cong., Ist sess. 

Witnesses testified before the Committee that a calculation based 
on commissions showed the total bushels of grain sold for future delivery 
on the Chicago Board of Trade in a year reach nearly twenty billions 
and that the amount of grain actually delivered under such contracts 
is not one per cent. of this. Objectors to future trading insisted at first 
that future trading put in the hands of desperate speculators an easy 
opportunity to corner the market and to promote great and rapid 
fluctuations in value and was wholly vicious and should be forbidden. 
Further investigation and consideration have satisfied many that the 
law of supply and demand operated on futures as on cash sales and 
that futures are very useful in certain respects; notably in offering a 
means by which through “hedging,” owners of grain can, to some ex- 
tent, protect themselves against the danger of losses by fluctuation. 

The Government did not, in this hearing and argument, maintain 
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that by manipulation the operators can permanently depress the prices 
of grain but cited the actual quotations from time to time, some as 
late as the summer of, 1922, showing violent fluctuations through 
“deals” of large operators engaged in manipulating the futures market 
at intervals since 1900, before which corners were ever recurring but 
since which they have been infrequent. Much evidence was adduced 
before congressional committees that the sales of futures on the Chicago 
Board dominated the prices of wheat in this country and the world. 
The injurious effect of these recurring fluctuations in such futures upon 
the consignment of grain by owners and producers was asserted by 
witnesses. Mr. Herbert Hoover, whose experience as Food Adminis- 
trator gave his opinion weight, said to the House Committee on Agri- 
culture (Future Trading Hearings—66th Cong. 3d sess., p. 909-910): 

“The second form of manipulation and the one that I feel does at 
times take place, is the making of a drive on the price by either the sale 
or the purchase of such quantities as will affect the price by the volume 
of material coming to the market at that particular time. I would 
regard those transactions as an attempt to dislocate the normal flow 
of the law of supply and demand, and any attempt of any individual 
to dislocate a free market must be against public interest. I feel it is 
also against the interest of the individual producer, because a drive on 
the market that depresses the price must find a considerable number of 
farmers who, through the fall in price and their outstanding obligations, 
are compelled to liquidate, and they have been done an injury. Inci- 
dentally, the commodity has been brought into the market; and an 
acceleration to depression has been created.” 

Mr. Julius H. Barnes, the head of the United States Grain Corpora- 
tion during the War, and of widest experience in the grain markets of 
the world, at the same hearing, after explaining that future dealing 
stabilizes prices and helps legitimate hedging and that a drive on prices 
worked its own cure in the long run, as did the distinguished economists 
whose affidavits were exhibited in this case, said (pp. 839-840) : 

“But it is also true that even though such a price depression must 
be temporary in character it may, during its period of effectiveness, do 
substantial injustice by forcing the liquidation of grain held on margins, 
or by the price tendency thus displayed frightening owners otherwise 
confident of the ultimate value of their goods.” 

The Federal Trade Commission in its report on wheat prices to the 
President, December 13, 1920, said, p. 8: 

“Prices of wheat futures, the decline in which has been especially the 
subject of criticism, are susceptible of manipulation. Wide fluctuations 
in prices and large discounts of the future price below the cash price 
have prevailed. This has made it unsatisfactory for ‘hedging,’ and 
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hedging sales may also appear to be manipulative, because, if they are 
large, they may cause sharp depressions. Wheat futures are not func- 
tioning well, even according to the standards of their advocates.” 

Mr. Julius H. Barnes, in his evidence before the Federal Trade Com- 
mission, in October, 1922, describes the effect upon interstate commerce 
of a “deal” in May, 1922, wheat on the Chicago Board of Trade, when 
the price of futures rose rapidly. Large operators collected cash wheat 
all over the country and headed it for Chicago for delivery at the 
attractive ‘prices. This took wheat away from all the other wheat 
centers of the country where it normally would have remained for con- 
sumption and accumulated an almost unsalable quantity in Chicago, 
greatly disturbing the normal and useful flow of wheat in its ordinary 
and proper distribution and precipitating a crash in prices.’ 

It was charged before the congressional committees that the limita- 
tion of deliveries under contracts for futures to warehouse receipts of 
twelve regular warehouses aggregating but thirteen million bushels 
capacity, with the privilege of a tender of grain in cars on the last three 
days of the delivery month and a power in the board of directors to 
enlarge the privilege in case of an emergency, casts another element of 
speculative doubt into the prices of futures and puts too much control 


1In response to Senate Resolution 133 the Federal Trade Commission prepared to make a report 
by conducting in October, 1922, an inquiry into the market manipulation of grain. Mr. Julius H. 
Barnes was a witness, and in the course of his examination said (pp. 74-76): 

“Now, in May, 1922, we had the same spectacular gyrations in prices, startjng earlier in the 
month and falling into a complete collapse in price. Why? 

“ComMMIssioner Murpock: In the middle of the month this time? 

“Mr. Barnes: Yes, starting early in the month, rising to a peak and then falling to an early 
collapse. Without knowing the facts, because these things are detected by commission merchants, 
it seems quite clear that there were two or three large lines of wheat bought in Chicago for 
delivery in May, 1922; that at least one of those, on popular report, was a man who could easily 
pay for five million bushels of wheat; that he intended ‘to take the wheat as a merchant; that 
he was going to pay cash for it and not squeeze somebody to make a settlement. He expected 
to get delivery of that, did not buy it in anticipation that it could not be delivered, and there- 
fore he could force a settlement, and he was going to act as a merchant on the belief that wheat 
was worth more in the world’s markets than the prices then ruling in Chicago; but on top of 
that there developed that two or three other men, who were evidently clear speculators, not 
acting with that conception, had also lines of wheat, and the aggregate of those made a shortage 
in Chicago exceeding the stock of wheat in Chicago or naturally tributary thereto. 

“The result of that was that as this situation developed, the buyer, miller or exporter began 
to get afraid about the Chicago market, that he might have to buy his hedges in higher, and began 
to buy in those hedges and the market advanced under that kind of apprehensive buying, the 
buying of legitimate merchants who were frightened to leave their hedges in that month any 
longer. That helped make the peak, plus perhaps some buying by interested people who wanted 
to see the price marked up, and those large cash interests in Chicago began to collect all over the 
country wheat and head it to Chicago for delivery at these attractive prices, which by this time 
had reached a relation in respect to all of the markets which attracted wheat from every direction 
to Chicago. 

“The result of that was that by the end of the month there was accumulated in Chicago a 
stock of ten or twelve million bushels of wheat, which was beyond the normal absorbing capacity 
of the consumption trade that rests on Chicago, and that wheat had been lifted by the incentive 
of these apprehensively made prices from centers where it should have remained for the con- 
sumption which normally overtakes it from those centers—Omaha, Kansas City, Minneapolis, all 
these other points. So that the country stocks which should normally supply mills west of 
Chicago or south of Chicago were lifted out of their natural place and directed to Chicago by 
these apprehensively made prices, and there was collected in Chicago an almost unsalable quantity 
of wheat which could only press in one direction, could not go back. 

“ComMIssioner Murpock: So that we had a price collapse by that?” 

See also letter of J. H. Barnes to Chicago Board of Trade, p. 69, Grain Futures Hearings 
before Committee on Agriculture and Forestry, U. S. Senate, 67th Cong., 2d sess., on H, R. 11843, 
containing the following: 

“Present conditions lay an economic burden on distribution cost by drawing wheat to Chicago 
out of its accustomed channels and from points of supply needed shortly for actual consumption 
elsewhere. These evil effects are solely from apprehension of a forced settlement at artificial 
prices on hedges properly used as insurance against price level fluctuations.” 
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in the board of directors. In view of the fact that the total capacity of 
Chicago for storing grain in public and private warehouses is forty-five 
millions, it is urged that this rule of the futures market is sinister and 
dangerous in affecting the prices ef a market that are world-wide in 
their influence by such a narrow limitation of deliveries subject to 
arbitrary and uncertain change at the discretion of the Board, and that 
it is a factor in frightening shippers and lawful hedgers in making 
opportunity for speculative manipulation and burdening the flow of 
grain in normal interstate channels.” 

Mr. Henry S. Robbins for appellants. 

I. This case should be reversed with directions for a decree for 
appellants upon the authority of Hill v. Wallace, 259 U. S. 44. 

The new act (§ 3) presents no reasons that were not before this 
Court on the former hearing. The provisions of the law, which are 
material here, are the same. The reasons of Congress for their enact- 
ment are the same, and in both cases are brought to the attention of 
this Court. If there is a distinction broad enough to escape the effect 
of the former decision, it must lie in the fact that the reasons of 
Congress are now recited in the act, while in the former case this Court 
had them from the records of Congress. Such a distinction must rest 
either on the ground that the recitals in a statute of the reasons of 
Congress for passing it become conclusive upon the Court, when it is 
passing upon the constitutionality of the act, or that this Court can 
fully appraise the reasons of Congress only when they are incorporated 


into the act. 
We do not stop to consider whether the technical doctrine of estoppel 


is here applicable; nor whether the doctrine of stare decisis is applicable 


2 Evidence of Julius H. Barnes before Federal Trade Commission in October, 1922 (p. 77), on 
inquiry in response to Senate Res. No. 133: 

Mr. Barnes: In the demonstration for several years that the chief abuses of the trade were 
deliberate manipulation and congestion, the deliberate forcing of settlement by artificial prices, 
the trade step by step tried to make it more difficult for anyone to obtain that control of the 
market. They made No. 1, 2, 3 wheat, and on all varieties deliverable. That was not sufficient, 
as demonstrated in Chicago two years ago to the Market Committee of 1917. I suggested to them 
that the trade ought to seriously consider a widening of the contract basis once more, so as to 
make wheat at Omaha and Kansas City and Minneapolis, at points of accumulation on the normal 
flow. So that there was not any substantial injustice done a buyer; deliverable at a freight cost 
difference and a small penalty, so that it would not be abused, and I stand to-day for that as being 
the one real constructive thing left for the Chicago market to-day, if Chicago is to be the 
liquid grain future trading market of America, as it should be, if there is a natural advantage 
in concentrating all the trading of the country in one market, so that you can send an order 
through and get one hundred thousand or five hundred thousand bushels in a minute, to answer a 
cable from abroad or a milling order, because the volume of trade there is liquid all the time, 
and I believe that is in the public interest. 

“If it is to do that, then Chicago ought to widen this wedge against these shippers, and it can 
be done by taking into contract delivery the wheats in these other markets. The effect last May 
would have been that that wheat would have been delivered, but the wheat itself would have 
physically been in Omaha and Kansas City and available for milling in June and July, when 
it was needed, and it would not have been in Chicago to press direct on the east and the 
world’s market and cause a further decline in price. 

“Mr. Warxrns: Mr. Barnes, what you would include for delivery at Chicago markets you 
would include for delivery at Seaboard markets, would you not? 

“Mr. Barnes: No, I would not, because as I say, on the natural fiow, a buyer in Chieago for 
actual delivery of wheat must in the normal process of trade move that wheat east. His con- 
sumption both for export and milling is east of Chicago. Therefore, for him to take delivery 
west of Chicago at a freight difference and a small penalty is no substantial injustice; but to 
force him to take wheat at the Seaboard at the transportation cost when maybe he is buying in 
Chicago to supply a mill in Omaha, might be a very substantial injustice.” 
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to constitutional questions, because in any event Hill v. Wallace must, 
so far as applicable, control the decision of this case, unless this Court 
shall include—what we may not assume—that it made a mistake in 
that case, and should now recede from that decision. 

II. Future trading on the exchanges does not impose a burden upon - 
interstate commerce. The contrary of this proposition constitutes the 
key of the arch upon which this law rests. Without it the act clearly 
falls within the decision in Hill v. Wallace. 

The recitals of § 3 are not conclusive of this question. 

When the existence of constitutional power depends on a certain fact 
or condition, this Court must for itself determine whether that fact 
or condition really exists. Matter of Jacobs, 98 N. Y. 110; Hairston v. 
Danville & Western Ry. Co., 208 U.8. 598, 606; Hill v. Wallace, supra; 
Child Labor Tax Case, 259 U. S. 20. 

How then is the existence of this essential fact or condition to be 
ascertained—by the usual legal method of allegation and proof, or by 
such knowledge as this Court is presumed to have? 

If the former, then upon this record such obstacle or burden to inter- 
state commerce does not exist; for the bill so alleges, and the case is 
here upon a demurrer to the bill sustained for want of equity. 

But as after all this is a question of economic or trade law, which 
must be resolved more as a matter of expert opinion than by direct 
proof, it would seem to be a question which this Court could decide 
upon its own present knowledge of the subject, supplemented by such 
resort to the writings of trained minds as it shall find necessary. 

Starting with the propostion that the price fluctuations under con- 
sideration are such as are created in sales for future delivery on an 
exchange, which “are not in and of themselves interstate commerce,” 
such prejudicial effect, if any, as these fluctuations may have upon 
this future trading—which is purely intrastate commerce—or those 
participating in it, must be put to one side. 

Our inquiry is to be confined to the effect of these future price fluctu- 
ations on such cash sales—including sales “of cash grain for deferred 
shipment or delivery”—as are interstate commerce. 

We should here start with a clear conception that the prices in these 
future sales do not fix or determine the prices in cash sales in either 
intrastate or interstate commerce. The cash price and the future price 
in the same market will never—or at least only by a rare chance—be 
the same, except in the delivery month of the future contract when 
further trading for delivery in that month usually ceases except for 
the closing of existing contracts. 

The cost of carrying the grain from the present time to the future 


delivery date constitutes one normal element of difference between the 
* 
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“cash” price and the price in the futures. So when the future sales 
contemplate delivery in a month of the next crop year the cash and 
future prices have no fixed relation to each other because dependent 
upon different supply conditions. 

True, the cash prices will not continue below the level determined 
by a deduction from the future price equal to the normal cost of carry- 
ing the actual grain until the delivery month; for whenever cash wheat 
thus falls speculators quickly take advantage of it by buying the cash 
and selling the future. But the cash price may be, and frequently is, 
relatively higher than the future price because of some urgent imme- 
diate demand of millers or exporters or other reason. 

So too, there is nothing to compel those who make interstate sales or 
purchases of grain, to accept as their price the future price or any fixed 
departure from it. Two persons engage in a cash transaction in grain 
only wher both minds agree upon what the price should be, and this 
occurs only when each is satisfied to join in a trade at that price. It 
is, in other words, a price voluntarily arrived at. What is true of an 
individual sale is equally true of all the sales which go to make up 
interstate commerce. 

Doubtless the quotations of prices in future trading constitute a part, 
and often an important part, of the information upon which the minds 
of seller and buyer act in agreeing upon their price. But the shipper 
of grain across state lines will be more influenced by the prices of 
“cash” grain in his accessible markets, which are seldom actually, and 
often not relatively, the same as the future prices. 

We must first ascertain the test or standard by which to determine 
whether these price fluctuations in intrastate commerce are a burden 
upon interstate commerce. Nothing may be regarded as a burden upon 
commerce, which does not prejudicially affect those engaged in it or the 
public generally. If this country exported all the grains that it raises, 
it might be said that whatever tends to raise the price is beneficial 
rather than hurtful, and only such conduct or influences as tended to 
depress prices should be regarded as a burden upon commerce. But 
this country consumes the major part of its own grains, and this Court 
has determined in United States v. Patten, 226 U.S. 525, that a con- 
spiracy of persons to run a “corner” and thereby increase prices is so 
harmful to the public as to be within the Sherman Anti-Trust Act. 

Hence, what the law contemplates is the free and unresricted play 
of the natural law of supply and demand. Only such conduct or in- 
fluences, therefore, as cause prices in interstate commerce to be other 
than such as would result from this natural law, are to be here con- 
sidered in ascertaining what are burdens upon that commerce. 
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This burden may arise, either because such prices are raised above, 
or depressed below, the normal price. The former could result—if at 
all—only from the excessive buying of speculators who aim to “corner” 
the markets and thereby force short sellers to settle at a price above 
the natural price. But “corners” in the grain market are “a thing of 
the past.” 

The question is thus reduced to, whether the fluctuations in this 
future trading are such as to abnormally depress the price of “cash” 
grain in interstate commerce to the prejudice of the producers. 

The bill avers and the evidence in the Christie Case, 198 U. S. 236, 
showed that the grain buyers’ profit in moving grain from the farmers 
to the foreign market—which formerly was from five to eight cents a 
bushel—had been reduced to not exceeding two cents a bushel by the 
opportunity afforded by future trading to the grain dealers to insure 
themselves against price fluctuations by the making of “hedging” 
contracts. 

Theories respecting speculative trading in grain, which in the past 
have been deemed by legislators to be economic truths and been made 
the basis of restrictive legislation, are now conceded to be economic 
fallacies. No thoughtful person now contends that on economic grounds 
public injury results from speculation in grain, or that all future 
trading on the grain exchanges should be suppressed. 

All.that the proponents of this legislation now claim is that “sudden 
or unreasonable fluctuations in prices” in future trading “frequently 
occur as the result of speculation, manipulation or control,” and that 
a depression of prices which results therefrom is “detrimental to the 


and hence is a burden upon interstate 


’ 


producers or consumers,’ 
commerce. 

The short-seller’s only motive is to profit by correctly forecasting 
the price at which grain will sell at a future day. He is ever conscious 
that there are others at hand, who are actuated by a like motive to 
profit by buying, when the market price is such as to promise profit. 

Before one can sell he must find some other member of the exchange 
who, or whose customer, takes a directly opposite view of the probable 
future price; the quantity bought equals the quantity sold. It is these 
conflicting views of many traders, which make the market. Thus future 
trading but expresses the attempts of all participapts therein to profit 
by correctly forecasting the future price. Each is acting under the 
highest incentive to be right, because of the severe loss that will result 
from being wrong. They all know that the ultimate factor is the law 
of supply and demand, as affected by the market conditions when the 
delivery time arrives. Their sole aim is to correctly appraise the 
effect of such conditions upon the operation of that law. 
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The claim asserted in § 3 of the Grain Futures Act, that sudden or 
unreasonable fluctuations in prices frequently occur as the result of 
speculation, manipulation or control, in future trading, and constitute 
a burden upon interstate commerce, is negatived by the writings of 
economists and by the affidavits of twenty or more professors of political 
economy in our leading universities, which form part of this record. 

Concurrence of view in the minds of those, who are best qualified 
to know, clearly establishes (1) that future trading has not produced 
sudden or unreasonable fluctuations in prices; (2) that such fluctua- 
tions do not frequently occur as the result of speculation, manipula- 
tion or control; and (3) that such fluctuations as do occur in future 
trading are not detrimental to the producers or consumers, or a burden 
upon interstate commerce. Furthermore, there was nothing in the 

“hearings before the committees of Congress preceding the passage of 
this and the former act to justify these recitals in § 3 of the act. 

Whatever is intrastate in character must, in order to be a burden 
upon interstate commerce, (1) directly touch or affect such commerce, 
and (2) affect it in a substantially injurious way. In other words, it 
must be a direct and onerous burden upon such commerce. Passenger 
Cases, 7 How. 402; Hopkins v. United States, 171 U. 8S. 578; Adair v. 
United States, 208 U.S. 61; Hooper v. California, 155 U. 8S. 648; Smith 
v. Maryland, 18 How. 71; Blumenstock Bros. v. Curtis Publishing Co., 
252 U.S. 436; Brodnax v. Missouri, 219 U.S. 285; Merchants Exchange 
v. Missouri, 248 U.S. 365; Field v. Barber Asphalt Co., 194 U.S. 618. 

Does this intrastate future trading thus burden interstate commerce? 
Considered in its entirety, no one claims that it does. All concede that 
future trading is distinctly helpful to commerce. 

All that is claimed by the proponents of this legislation is, that the 
prices made in this future trading at times prejudicially depress prices 
in interstate transactions in grain. It has already been shown that this 
is a false premise. 

But assuming it to be a true one, can it be said that such intrastate 
prices so directly and materially affect interstate prices as to constitute 
a burden on interstate commerce? As we have already seen, interstate 
traders in grain are not obliged to accept, nor do in fact accept, these 
intrastate prices as the prices in their interstate transactions. They 
constitute but a part of the information upon which such traders act in 
agreeing upon their prices. If Congress may justify interference with 
this purely intrastate trading upon the theory of protecting the normal 
play of the law of supply and demand as respects grain, it may upon 
the same grounds regulate the numereus exchanges where stocks, eggs, 
butter and other produce are dealt in, and whose prices are quoted in 
the daily press. Thus is presented the question, whether purely intra- 
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state trading becomes subject to the commerce power of Congress 
merely because it frequently indirectly affects prices in interstate com- 
merce. But there can be no distinction between intrastate prices and 
anything else of an intrastate character, which affects interstate prices. 
In other words, the question here is, whether every intrastate employ- 
ment, business, cr condition is within the commerce power of Congress, 
if it-in any way affects prices in interstate commerce. 

If so, then this Court was wrong in adjudging unconstitutional the 
first Child Labor Law. If the protection of prices in interstate com- 
merce is to be held to justify the exercise of the interstate commerce 
power, that power will be enlarged far beyond any present conceptions 
of it. Wages of labor employed in manufacture and other elements of 
manufacture materially affect the prices of such manufactured products 
as subsequently enter into interstate commerce. Is the commerce power 
broad enough to regulate labor employed in, and other features of, 
manufacture? This Court in United States v. Knight Co., 156 U.S. 1, 
17, stated that combinations which raise or lower prices or wages in 
domestic enterprise only indirectly affect interstate commerce. See also 
Railroad Co. v. Richmond, 19 Wall. 584. 

We do not here contend that Congress may not treat as an obstruc- 
tion to commerce persons who combine for the purpose of directly fix- 
ing or affecting prices in interstate commerce (as in the Addyston Pipe 
Case, 175 U. S. 211; the Swift Case, 196 U. S. 375, and the Patten Case, 
226 U. S. 525), but only that acts which may directly influence prices 
in intrastate trading in grain for future delivery can only indirectly 
affect, if at all, the interstate buying and selling of grain for imme- 
diate delivery; and that such acts are, therefore, beyond the commerce 
power of Congress. 

III. The present act is not one to remove an alleged burden upon 
interstate commerce. 

If the condition or subject-matter be partly of an interstate and 
partly of an intrastate character the commerce power will be judicially 
confined to that which is interstate. Trade-Mark Cases, 100 U.S. 82. 

The only qualification to this principle is found where there is such 
an intermingling that that which is interstate cannot be protected or 
regulated without also touching that which is intrastate, Minnesota 
Rate Cases, 230 U. S. 354; Houston, East & West Texas Ry. Co. v. 
United States, 234 U. S. 342; and here the federal power is limited to 
the removal of the obstruction. Illinois Central R. R. Co. v. Public 
Utilities Commission, 243 U. 8. 493. 

Still another phase of the question is presented where the condition 
or subject matter is wholly within intrastate commerce, but it gives rise 
to certain incidents or opportunities, which enable evilly disposed per- 
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sons so to act as to create an obstacle to or burden upon interstate 
commerce. The commerce power here should—if the spirit of the 
Constitution is not to be violated—be confined to measures directly 
aimed at the obstacle and those who create it. Congress may not use 
such obstacle as a pretext for absorbing complete control of such intra- 
state commerce in respect to things and persons in no way responsible 
for the supposed obstacle or burden. The present case falls within this 
last phase of the question. 

Again Congress may not compel a trade agency created by a State 
and not itself participating in the offense—as a condition of its con- 
tinuing to participate in purely intrastate commerce—to actively assist 
the Nation in the enforcement of its laws—that is, become the police 
officer or the criminal court of the General Government. 

The obstacle here claimed is overtrading which prejudices prices in 
interstate commerce in grain. The grain exchanges never trade at all: 
they merely maintain halls where others trade. The great majority of 
the members of exchanges are not guilty of overtrading. 

The Grain Futures Act does not in the section (9) which provides for 
the enforcement of the act through the criminal courts, include as an 
offense manipulation or overtrading. The act, however, does in fact, 
in § 6, make an attempt to manipulate a crime. When this is ascer- 
tained by the commission which the act creates, the offending person is 
punished by being deprived of the right to trade on any exchange— 
which may be his only vocation—and the exchange is required to co- 
Operate in imposing this punishment, as a condition to the exercise of its 
right to conduct its purely intrastate business. Thus the exchange— 
which is not guilty of manipulation or overtrading—is punished by this 
law by being restricted in its right to pursue a lawful business. 

The act is, therefore, not one to remove an obstruction to commerce, 
because it does not adopt the only appropriate means for doing so— 
a statute aimed at those who create the obstacle. See United States v. 
Dewitt, 9 Wall. 41, where this Court held that Congress could not pro- 
hibit the making of some oils in order to increase the production of 
others that it taxed. 

IV. The removal of an obstruction to interstate commerce is a mere 
pretext, under which Congress seeks to regulate what is exclusively 
intrastate commerce. 

V. The Grain Futures Act conflicts with the legislative discretion of 
the States respecting their intrastate commerce, and is in itself a burden 
upon that commerce. 

VI. The act cannot be sustained under the power of Congress to 
establish post offices, or under its control of interstate communication 


by telegraph or telephone. 
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The purpose in this connection is not to exclude from such avenues 
of communication a message or letter or quotation that is false or 
obscene or fraudulent in itself or will promote fraud or other illegal 
conduct. 

It is to compel the exchange to accept designation as a contract 
market by denying its members, if the exchange refuses so to qualify, 
the privilege of communicating with their customers through the mails 
or by interstate telegram or telephone. The prohibition is in the nature 
of apenalty. It is one of the enforcing provisions of the act. Ex parte 
Jackson, 96 U. 8. 727; In re Rapier, 143 U.S. 110; Lewis Publishing Co. 
v. Morgan, 229 U. S. 288; Burton v. United States, 202 U. S. 344, 371; 
Hoover v. McChesney, 81 Fed. 472; Western Union Tel. Co. v. Foster, 
247 U.S. 114; Hammer v. Dagenhart, 247 U. 8S. 251. 

VII. The insurance feature. 

Section 3 of the act recites that future contracts are utilized by ship- 
pers and dealers engaged in interstate commerce “as a means of hedging 
themselves against possible loss through fluctuations in price.” 

Section 4 of the act makes it unlawful for any person to make a con- 
tract of sale upon an exchange “which is or may be used for hedging 
any transactions in interstate commerce in grain,” except it be made 
through a member of a “contract market.” 

These provisions seem to be based upon the theory that, because those 
who ship grain in interstate commerce resort to future trading to get 
insurance, future trading is thereby subject to the interstate commerce 
power. 

But this Court has held that the business of insurance is not com- 
merce, nor an instrumentality of commerce, but a mere incident thereto. 

VIII. The provision of the act, § 5 (e), requiring exchanges to admit 
to membership representatives of cooperative associations of producers, 
and sanctioning “patronage dividends,” deprives the Board of Trade 
and its members of their property without due process of law. 

This identical provision was in the Future Trading Act, and was by 
this Court held to be not within the commerce power of Congress. The 
reasons alleged for reenacting some of the provisions of the former act, 
and which are thought to justify the new act, have no application to 
this particular provision. But this provision is also unconstitutional 
upon the further ground that it violates the due process provision of 
the Constitution. 

It has never been held, even as respects modern common carriers, that 
any person could be legislated into a position where he might share 
with the owners the profits accruing from the use of their property in 
public service. 

The power to impress property with a public use is, as respects a 
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State, “an exercise of the police power of the State.” Budd v. New 
York, 143 U.S. 545; Lawton v. Steele, 152 U.S. 133-137. 

Congress may exercise such power only so far as it is included in the 
other powers conferred on it by the Constitution. Hamilton v. Ken- 
tucky Distilleries, 251 U.S. 146; United States v. Cruikshank, 92 U. S. 
542; Tennessee v. Davis, 100 U. S. 257. 

Again, this power, as respects any particular object, must reside ex- 
clusively either in the State or in Congress; it cannot well reside in both 
without producing conflicting statutes. 

The property of this Board is situated in Lllinois, the Board trans- 
acts no business upon its property, and the business that it permits its 
members to transact thereon is mostly of a domestic and local, as distin- 
guished from an interstate, character; and it seems that the power to 
impress this property with a public use ought to belong to the State of 
Illinois alone. 

Again, this section 5 (e) is in no sense a proper exercise of the power. 
In all cases where the property involved is privately owned, the only 
interest therein that a statute may grant to the public (without paying 
for the property) is the right of all to share in the service it renders on 
fair and common terms. 

This section is not for the benefit of the public generally, but only a 
certain class—farmers’ organizations. 

What the Grain Futures Act does is to force agents of farmers’ 
organizations into membership in the exchanges, so that all farmers who 
join codperative associations may escape the payment of the commis- 
sions—which all others must pay—and thereby indirectly share in the 
profit which accrues from the rendering of the service—a profit which 
has resulted to the members of the exchanges from the creation ‘and 
maintenance for many years (at private expense of money and effort) 
of these instrumentalities of trade. 

This instrumentality or privately owned property, and the profit ac- 
cruing from its use, like the grain elevator or insurance company, and 
the profit therefrom, belong to those who have created and own it. 

Any statute which takes private property for a private purpose—as 
well as one which takes property for a public use without the payment 
of adequate consideration—violates the due process clause of the Fifth 
or Fourteenth Amendments to the Constitution. Missouri Pacific Ry. 
Co. v. Nebraska, 164 U. S. 403; Missouri, etc., Ry. Co. v. Nebraska, 
217 U. S. 196; Chicago, Mil. & St. P. Ry. Co. v. Wisconsin, 238 U. S. 
491; Eubank v. Richmond, 226 U. S. 187; Cole v. La Grange, 113 
U.S. 1, 

The Fifth Amendment applies to an intangible right as well as to 
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tangible property. Monongahela Co. v. United States, 148 U. S. 312, 
343; Oklahoma v. Kansas Natural Gas Co., 221 U. 8. 229, 253. 

Again, any statute which materially impairs the value or profitable 
use of private property is as much a taking within the due process pro- 
vision as the actual appropriation of it. Peabody v. United States, 231 
U. 8S. 530; Filor v. United States, 9 Wall. 45, 49. 

Indeed, a pecuniary loss need not be shown. If the right of property 
is invaded, the statute is within the constitutional provision. Buchanan 
v. Warley, 245 U. S. 60, 74. 

IX. Section 6 of the act violates the due process of law provision of 
the Constitution. 

This section provides that any person who “is violating any of the 
provisions of this Act, or is attempting to manipulate the market price 
of any grain in violation of the provisions of section 5 hereof, or of any 
of the rules or regulations made pursuant to its requirements,” shall 
upon the complaint of the Secretary of Agriculture be tried before a 
commission consisting of such Secretary and two other cabinet officers 
(aH of whom are appointed by, and hold office during the will of, the 
President), and if found guilty, the commission may punish him by de- 
priving him of all trading privileges upon all “contract markets” “for 
such period as may be specified in said order,’ which may be perma- 
nently. . 

As speculating in grain and acting as agent for such speculators are 
recognized by the law to be lawful vocations, and as the right to pursue 
any lawful vocation—sometimes called “the liberty of pursuit”—is a 
part of the liberty which the Constitution guarantees to every citizen, 
it follows that the punishment here authorized is a deprivation of liberty 
within the meaning of that term in the due process clause. 

Considering the offense created by, and the punishment provided 
therefor in, § 6, a trial by this commission appointed by the President, 
is not “due process of law.” Ex parte Milligan, 4 Wall. 2; Wong Wing 
v. United States, 163 U.S. 228; Huber v. Reily, 53 Pa. St. 112; Ex parte 
Randolph, Fed. Cas. No. 11,558; Ong Chang Wing v. United States, 
218 U.S. 272; Kilbourn v. Thompson, 103 U.S. 168; State v. Ryan, 70 
Wis. 676; Parsons v. Russell, 11 Mich. 113; Addison v. State, 126 Pac. 
840; Bessette v. Conkey Co., 194 U.S. 324 

Within authoritative definitions, attempts to manipulate, or other 
violation of the Grain Futures Act, clearly constitute crimes, which are 
punished solely in the interest of the general public. By depriving the 
violator of a part of his liberty it penalizes him for a wrong done to 
the public. 

In this particular it is not less a criminal statute because, instead 
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of compelling the wrong-doer to pay a money penalty or sending him 
to jail, it deprives him of his constitutional right to earn a living by 
trading on an exchange. 

Section 6 authorizes the commission to punish one “violating any of 
the provisions of the act.” Section 9 of the act declares a like violation 
a misdemeanor and punishable by a fine not exceeding $10,000, or im- 
prisonment not exceeding a year, or both. Section 9 contemplates a 
conviction in a criminal prosecution in the District Court. If violating 
any of the provisions of the act is a crime under § 9 it cannot be less so 
under § 6. By declaring in one section that the forbidden act is a mis- 
demeanor and not doing so in another section, Congress cannot make 
the same act at once a crime and not a crime within the Constitution. 
Schick v. United States, 195 U. 8. 65; Passavant v. United States, 148 
U. S. 214; Origet v. Hedden, 155 U. S. 228; Oceanic Steam Nav. Co. v. 
Stranahan, 214 U. S. 320; Callan v. Wilson, 127 U. S. 540; Murray v. 
Hoboken Co., 18 How. 277; United States v. Cohen Grocery Co., 255 
U. S. 81. 

Section 6 also violates the Constitution in not being confined to such 
attempts to manipulate as prejudicially affect interstate commerce. 
Trade-Mark Cases, 100 U.S. 82. 

It is hardly conceivable that the Constitution, in conferring interstate 
commerce power on Congress, intended to authorize it to exact licenses 
from every person engaged in making intrastate contracts for future 
delivery and make them revocable by an executive officer as a means 
of preventing some from obstructing interstate commerce. 

It is therefore submitted that § 6 of the act, so far as it confers on 
this commission jurisdiction to try persons for overtrading, and to 
punish them by depriving them of the right to resort to the exchanges, 
is unconstitutional. 

This question directly arises on this appeal; for the suit is not merely 
one by the Board of Trade, but also by seven members of the Board 
(suing on behalf of all of them) to restrain a public official (the Sec- 
retary of Agriculture) from enforcing, as prosecutor, what is a criminal 
provision—it being, as the bill alleges, his purpose to enforce it. 

Mr. Solicitor General Beck, with whom Mr. Blackburn Esterline, As- 
sistant to the Solicitor General, Mr. R. W. Williams and Mr. Fred Lees 
were on the brief, for appellees. 


Me. Cuier Justice Tart, after stating the case as above, delivered 
the opinion of the Court. 

Appellants contend that the decision of this Court in Hill v. Wallace, 
259 U.S. 44, is conclusive against the constitutionality of the Grain 
Futures Act. Indeed in their bill they pleaded the judgment in that 
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case as res judicata in this, as to its invalidity. The act whose con- 
stitutionality was in question in Hill v. Wallace was the Future Trading 
Act (c. 86, 42 Stat. 187). It was an effort by Congress, through taxing 
at a prohibitive rate sales of grain for future delivery, to regulate such 
sales on boards of trade by exempting them from the tax if they would 
comply with the congressional regulations. It was held that sales for 
future delivery where the parties were present in Chicago, to be settled 
by offsetting purchases or by delivery, to take place there, were not 
interstate commerce and that Congress could not use its taxing power 
in this indirect way to regulate business not within federal control. We 
said (p. 68): 

“Looked at in this aspect and without any limitation of the applica- 
tion of the tax to interstate commerce; or to that which the Congress 
may deem from evidence before it to be an obstruction to interstate com- 
merce, we do not find it possible to sustain the validity of the regula- 
tions as they are set forth in this act. A reading of the act makes it 
quite clear that Congress sought to use the taxing power to give validity 
to the act. It did not have the exercise of its power under the com- 
merce clause in mind and so did not introduce into the act the limita- 
tions which certainly would accompany and mark an exercise of the 
power under the latter clause.” 

Again, on page 69, we said: 

“Tt follows that sales for future delivery on the Board of Trade are 
not in and of themselves interstate commerce. They can not come 
within the regulatory power of Congress as such, unless they are re- 
garded by Congress, from the evidence before it, as directly interfering 
with interstate commerce so as to be an obstruction or a burden 
thereon.” 

The Grain Futures Act which is now before us differs from the Future 
Trading Act in having the very features the absence of which we held 
in the somewhat carefully framed language of the foregoing quotations 
prevented our sustaining the Future Trading Act. As we have seen in 
the statement of the case, the act only purports to regulate interstate 
commerce and sales of grain for future delivery on boards of trade be- 
cause it finds that by manipulation they have become a constantly re- 
curring burden and obstruction to that commerce. Instead, therefore, 
of being an authority against the validity of the Grain Futures Act, it 
is an authority in its favor. 

The Chicago Board of Trade is the greatest grain market in the world. 
Chicago Board of Trade v. United States, 246 U.S. 231, 235. Its re- 
port for 1922 shows that on that market in that year were made cash 
sales for some three hundred and fifty millions of bushels of grain, most 
of which was shipped from States west and north of Illinois into 
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Chicago, and was either stored temporarily in Chicago or was retained 
in cars and after sale was shipped in large part to eastern States and 
foreign countries. This great annual flow is made up of the cash grain 
sold on the exchange, the cash sales to arrive (Chicago Board of Trade 
v. United States, 246 U.S. 231), and the comparatively small percentage 
of grain contracted to be sold in the futures market not settled by off- 
setting. Chicago Board of Trade v. Christie Grain & Stock Co., 198 
U. S. 236, 248. The railroads of the country accommodate themselves 
to the interstate function of the Chicago market by giving shippers from 
western States bills of lading through Chicago to points in eastern States 
with the right to remove the grain at Chicago for temporary purposes 
of storing, inspecting, weighing, grading, or mixing, and changing the 
ownership, consignee or destination and then to continue the shipment 
under the same contract and at a through rate. Bacon v. Illinois, 227 
U. S. 504.. Such a contract does not prevent the local taxing of the 
_ grain while in Chicago; but it does not take it out of interstate com- 
merce in such a way as to deprive Congress of the power to regulate 
it, as is plainly intimated in the authority cited (p. 516) and expressly 
recognized in Stafford v. Wallace, 258 U.S. 495, 525, 526. The fact that 
the grain shipped from the west and taken from the cars may have been 
stored in warehouses and mixed with other grain, so that the owner re- 
ceives other grain when presenting his receipt for continuing the ship- 
ment, does not take away from the interstate character of the through 
shipment any more than a mixture of the oil or gas in the pipe lines of 
the oil and gas companies in West Virginia, with the right in the owners 
to withdraw their shares before crossing state lines, prevented the great 
bulk of the oil and gas which did thereafter cross state lines from being 
a stream or current of interstate commerce. Eureka Pipe Line Co. v. 
Hallanan, 257 U. S. 265, 272; United Fuel Gas Co. v. Hallanan, 257 
U. S. 277, 281. 

It is impossible to distinguish the case at bar, so far as it concerns 
the cash grain, the sales to arrive, and the grain actually delivered in 
fulfillment of future contracts, from the current of stock shipments 
declared to be interstate commerce in Stafford v. Wallace, 258 U.S. 495. 
That case presented the question whether sales and purchases of cattle 
made in Chicago at the stockyards by commission men and dealers and 
traders under the rules of the stockyards corporation could be brought 
by Congress under the supervision of the Secretary of Agriculture to 
prevent abuses of the commission men and dealers in exorbitant charges 
and other ways, and in their relations with packers prone to monopolize 
trade and depress and increase prices thereby. It was held that this 
could be-done even though the sales and purchases by commission men 
and by dealers were in and of themselves intrastate commerce, the 
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parties to sales and purchases and the cattle all being at the time within 
the city of Chicago. 

We said (pp. 515, 516): 

“The stockyards. are not a place of rest or final destination. Thou- 
sands of head of live stock arrive daily by carload and trainload lots, 
and must be promptly sold and disposed of and moved out to give place 
to the constantly flowing traffic that presses behind. The stockyards 
are but a throat through which the current flows, and the transactions 
which occur therein are only incident to this current from the West to 
the East, and from one State to another. Such transactions can not be 
separated from the movement to which they contribute and necessarily 
take on its character. The commission men are essential in making 
the sales without which the flow of the current would be obstructed, and 
this, whether they are made to packers or dealers. The dealers are 
essential to the sales to the stock farmers and feeders. The sales are 
not in this aspect merely local transactions. They create a local change 
of title, it is true, but they do not stop the flow; they merely change the 
private interests in the subject of the current, not interfering with, but, 
on the contrary, being indispensable to its continuity. The origin of 
the live stock is in the West, its ultimate destination known to, and 
intended by, all engaged in the business is in the Middle West and East 
either as meat products or stock for feeding and fattening. This is the 
definite and well-understood course of business. The stockyards and the 
sales are necessary factors in the middle of this current of commerce.” 

This case was but the necessary consequence of the conclusions 
reached in the case of Swift & Co. v. United States, 196 U.S. 375. That 
case was a milestone in the interpretation of the commerce clause of the 
Constitution. It recognized the great changes and development in the 
business of this vast country and drew again the dividing line between 
interstate and intrastate commerce where the Constitution intended it 
to be. It refused to permit local incidents of great interstate move- 
ment, which taken alone were intrastate, to characterize the movement 
as such. The Swift Case merely fitted the commerce clause to the real 
and practical essence of modern business growth. It applies to the 
case before us just as it did in Stafford v. Wallace. 

The distinction that the exchange of the Chicago Board of Trade 
building is not within the same enclosure as the railroad yards and 
warehouses in which the grain is received and stored on its way from 
the West to the East as it is being sold on the exchange, while the stock- 
yards exchange and the actual receipt and shipment of cattle are within 
the same fence, surely can make no difference in the application of the 
principle. The sales on the Chicago Board of Trade are just as indis- 
pensable to the continuity of the flow of wheat from the West to the 
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mills and distributing points of the East and Europe, as are the Chicago 
sales of cattle to the flow of stock toward the feeding places and 
slaughter and packing houses of the East. 

The question under this act is somewhat different in form and detail 
from that in the Stafford Case, but the result must be the same. It is 
not the sales and deliveries of the actual grain which are the chief sub- 
ject of the supervision of federal agency by Congress in the Grain 
Futures Act although a record of cash sales is required and a corner in 
cash sales would be a violation of it, and there are other provisions 
equally regulatory of them. It is the contracts of sales of grain for 
future delivery, most of which do not result in actual delivery but are 
settled by offsetting them with other contracts of the same kind, or by 
' what is called “ringing.” Chicago Board of Trade v. Christie Grain & 
Stock Co., 198 U.S. 236, 246-247. The question is whether the conduct 
of such sales is subject to constantly recurring abuses which are a 
burden and obstruction to interstate commerce in grain? And further, 
are they such an incident of that commerce and so intermingled with it 
that the burden and obstruction caused therein by them can be said to 
be direct? 

In United States v. Ferger, 250 U. S. 199, the question was of the 
validity of a statute of Congress punishing the forging of bills of lad- 
ing used in interstate commerce, and altering them. The lower court 
had dismissed an indictment charging the offense. denounced in the 
statute, on the ground that Congress could only deal with real bills of 
lading where there was an actual shipment in interstate commerce and 
had no power to punish a fraud and fiction where there was no such 
commerce, and where the bills of lading whose fabrication was the sub- 
ject of complaint were mere pieces of paper fraudulently inscribed, and 
did not relate to any actual interstate commerce. This Court, speak- 
ing through Chief Justice White, rejected the view of the lower court, 
on the ground that interstate commerce would be directly impaired and 
weakened by the unrestrained right to fabricate and circulate spurious 
bills of lading apparently connected with such commerce. The Court, 
in Stafford v. Wallace, supra, adopted and applied this principle and 
said, 258 U.S. 521: 

“Whatever amounts to more or less constant practice, and threatens 
to obstruct or unduly to burden the freedom of interstate commerce is 
within the regulatory power of Congress under the commerce clause, and 
it is primarily for Congress to consider and decide the fact of the 
danger and meet it. This court will certainly not substitute its judg- 
ment for that of Congress in such a matter unless the relation of the 
subject to interstate commerce and its effect upon it are clearly non- 
existent.” 
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In the act we are considering, Congress has expressly declared that 
transactions and prices of grain in dealing in futures are susceptible 
to speculation, manipulation and control which are detrimental to the 
producer and consumer and persons handling grain in interstate com- 
merce and render regulation imperative for the protection of such com- 
merce and the national public interest therein. 

It is clear from the citations, in the statement of the case, of evidence 
before committees of investigation as to manipulations of the futures 
market and their effect, that we would be unwarranted in rejecting the 
finding of Congress as unreasonable, and that in our inquiry as to the 
validity of this legislation we must accept the view that such manipula- 
tion does work to the detriment of producers, consumers, shippers and 
legitimate dealers in interstate commerce in grain and that it is a real 
abuse. . 

But it is contended that it is too remote in its effect on interstate 
commerce, and that it is not like the direct additions to the cost of the. 
producer of marketing cattle by exorbitant charges and discrimination 
of commission men and dealers, as in Stafford v. Wallace. It is said 
there is no relation between prices on the futures market and in the 
cash sales. This is hardly consistent with the affidavits the plaintiffs 
present from the leading economists, already referred to, who say that 
dealing in futures stabilizes cash prices. It is true that the curves of 
prices in the futures and in the cash sales are not parallel and that some- 
times one is higher and sometimes the other. This is to be expected be- 
cause futures prices are dependent normally on judgment of the parties 
as to the future, and the cash prices depend on present conditions, but 
it is very reasonable to suppose that the one influences the other as the 
time of actual delivery of the futures approaches, when the prospect of 
heavy actual transactions at a certain fixed price must have a direct 
effect upon the cash prices in unfettered sales. The effect of such a 
“deal” as that of May, 1922, as explained by Mr. J. H. Barnes, shows 
this clearly and illustrates in a striking way the direct effect of such 
manipulation in disturbing the actual normal flow of grain in interstate 
commerce most injuriously. Mr. Barnes also points out the effect of 
the operation of the rule limiting deliveries to warehouse receipts from 
warehouses selected by the directors of the Board whose unregulated 
power to suspend or modify the rule pending settlement, adds to the 
speculative character of the market and frightens consignors. 

More than this, prices of grain futures are those upon which an owner 
and intending seller of cash grain is influenced to sell or not to sell as 
they offer a good opportunity to him to hedge comfortably against 
future fluctuations. Manipulations of grain futures for speculative 
profit, though not carried to the extent of a corner or complete mo- 
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nopoly, exert a vicious influence and produce abnormal and disturbing 
temporary fluctuations of prices that are not responsive to actual supply 
and demand and discourage not only this justifiable hedging but disturb 
the normal flow of actual consignments. A futures market lends itself 
to such manipulation much more readily than a cash market. 

-In the case of United States v. Patten, 226 U.S. 525, an indictment 
charged a conspiracy to run a corner by making purchases of quan- 
tities of cotton for future delivery, by means of which the conspirators 
were to secure control of the available supply of cotton in the country 
and enhance the price of cotton at will. It was contended that even if 
the necessary result of this was an obstruction of interstate trade, it 
was so indirect as not to constitute a restraint of it within the Federal 
Anti-Trust Law under which the indictment was drawn. This Court 
held otherwise and sustained the indictment. 

Corners in grain through trading in futures have not been so frequent 
.as they were before 1900, due, as the plaintiffs aver, to the stricter rules 
of the Board of Trade as to futures and to the Sherman Anti-Trust Act, 
though they do seem to have since occurred infrequently. The fact that 
a corner in grain is brought about by trading in futures shows the direct 
relation between cash prices and actual commerce on the one hand, and 
dealing in futures on the other, because a corner is not a monopoly of 
contracts only, it is a monopoly of the actual supply of grain in com- 
merce. It was this direct relation that led to the decision in the Patten 
Case. If a corner and the enhancement of prices produced by buying 
futures directly burden interstate commerce in the article whose price is 
enhanced, it would seem to follow that manipulations of futures which 
unduly depress prices of grain in interstate commerce and directly in- 
fluence consignment in that commerce are equally direct. The question 
of price dominates trade between the States. Sales of an article which 
affect the country-wide price of the article directly affect the country- 
wide commerce in it. By reason and authority, therefore, in determin- 
ing the validity of this act, we are prevented from questioning the con- 
clusion of Congress that manipulation of the market for futures on the 
Chicago Board of Trade may, and from time to time does, directly 
burden and obstruct commerce between the States in grain, and that it 
recurs and is a constantly possible danger. For this reason, Congress 
has the power to provide the appropriate means adopted in this act by 
which this abuse may be restrained and avoided. 

The next provision of the act which is attacked as invalid is that 
which forbids a board, designated as a contract market, from exclud- 
ing from membership in, and all privileges on, its exchanges any duly 
authorized representative of a lawfully formed and conducted associa- 
tion of producers having adequate financial responsibility, engaged in 
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the cash grain business, and complying or agreeing to comply with the 
terms and conditions lawfully imposed on the other members, and which 
bars any rule forbidding the return by such association of the com- 
missions of its representative, less expenses, to the bona fide members 
of the codperative association in proportion to their consignments of 
grain to the exchange. It is said that this will impair the value of 
membership in the Board and will take the property of the members 
without due process of law. 

The Board of Trade conducts a business which is affected with a 
public interest and is, therefore, subject to reasonable regulation in the 
public interest. The Supreme Court of Illinois has so decided in respect 
to its publication of market quotations. New York & Chicago Grain 
Exchange v. Chicago Board of Trade, 127 Ill. 153. In view of the actual 
interstate dealings in cash sales of grain on the exchange, and the effect 
of the conduct of the sales of futures upon interstate commerce, we find 
no difficulty under Munn v. Illinois, 94 U. 8. 113, 133, and Stafford v. 
Wallace, supra, in concluding that the Chicago Board of Trade is 
engaged in a business affected with a public national interest and is 
subject to national regulation as such. Congress may, therefore, rea- 
sonably limit the rules governing its conduct with a view to prevent- 
ing abuses and securing freedom from undue discrimination in its opera- 
tions. The incidental effect which such reasonable rules may have, if 
any, in lowering the value of memberships does not constitute a taking, 
but is only a reasonable regulation in the exercise of the police power 
of the National Government. Congress evidently deems it helpful in 
preservation of the vital function which such a board of trade exercises 
in interstate commerce in grain that producers and shippers should be 
given an opportunity to take part in the transactions in this world mar- 
ket through a chosen representative. Nor do we see why the require- 
ment that the relation between them and this representative, looking to 
economy of participation on their part by a return of patronage divi- 
dends, should not be permissible because facilitating closer participa- 
tion by the great body of producers in transactions of the Board which 
are of vital importance to them. It would seem to make for more care- 
ful supervision of those transactions in the national public interest in 
the free flow of interstate commerce. Under the present rules of the 
Board, corporations are permitted to enjoy the benefit of membership 
by reason of the membership of two of their executive officers who are 
bona fide stockholders, and all their stockholders are thus given a 
chance to enjoy the commissions earned and the benefits to the corpora- 
tion of other membership privileges to the extent of their stock owner- 
ship. The provisions of the act objected to are to be sustained on the 
principles laid down in House v. Mayes, 219 U.S. 270; Brodnaz v. Mis- 
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souri, 219 U.S. 285, and Grisim v. South St. Paul Live Stock Exchange, 
152 Minn. 271. We think the objection to this feature of the act un- 
tenable. 

We do not find it necessary to our decree in this case to consider the 
constitutional objections made in the bill to that part of the fourth sec- 
tion which forbids the use of the mails and interstate facilities of com- 
munication to offer or accept sales for future deliveries or to send quota- 
tions of prices thereof except through members of a board of trade, be- 
cause the plaintiffs are not affected thereby. Section 10 of the act 
reads as.follows: 

“Tf any provision of this Act or the application thereof to any person 
or circumstances is held invalid, the validity of the remainder of the 
Act and of the application of such provision to other persons and cir- 
cumstances shall not be affected thereby.” 

The unconstitutionality of these provisions, if they be unconstitu- 
tional, would, therefore, not invalidate the rest of the act. 

Section 9 declares it to be a misdemeanor for-a member of a desig- 
nated board of trade to fail to evidence any contract mentioned in § 4 
by a record in writing as therein required. This is only a legitimate 
means of enforcing the statutory regulations of the Board of Trade 
which we have found to be within the power of Congress. 

As to the power of Congress to provide in § 9 for the punishment of 
any one who shall knowingly or carelessly deliver through the mail or 
interstate means of communication false or misleading crop or market 
reports, it will be time enough for us to consider its existence when 
some one is charged with the offense and is brought to trial therefor. 
The plaintiffs present no such case. 

Paragraph (b) of § 6 which gives to the Commission the power, on 
complaint after investigation by the Secretary of Agriculture, and after 
a hearing, to exclude from all contract markets any person violating any 
of the provisions. of the act or attempting to manipulate the market 
price of any grain in violation of the provisions of § 5 of the act or of 
any of the rules or regulations made in pursance to its requirements, is 
attacked as invalid because a jury trial is not afforded. The plaintiffs 
do not aver that they are committing acts which will subject them to 
such exclusion, or that charges have been made and proceedings have 
been begun or are about to be begun against them by the Secretary of 
Agriculture. Until they are thus in danger of suffering prejudice from 
the operation of the paragraph, they cannot invoke our decision as to 
its validity. 

For the reasons given the decree of the District Court is 

Affirmed. 


Mr. Justice McReynotps and Mr. Justice SUTHERLAND dissent. 
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258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 735. Decided May 1, 1922. 


APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF ILLINOIS 


Constitutionality of the Act 


Since the stockyards of the country constitute a throat through which the current 
of interstate commerce flows and the transactions conducted therein by com- 
mission men ana livestock traders or dealers are only incidental to the current 
from the West to the East, and from one State to another, they cannot be 
separated from the movement to which they contribute, and, therefore, it is 
within the power of Congress under the commerce clause to regulate stockyards 
as provided in the Packers and Stockyards Act.* 


STATEMENT OF THE CASE ** 


These cases involve the constitutionality of the “Packers and Stock- 
yards Act, 1921,” approved August 15, 1921, c. 64, 42 Stat. 159, so far 
as that act provides for the supervision by federal authority of the 
business of the commission men and of the live-stock dealers in the 
great stockyards of the country. They are appeals from the orders 
of the District Court for the Northern District of Illinois refusing to 
grant interlocutory injunctions as prayed. The bills sought to restrain 
enforcement of orders of the Secretary of Agriculture in carrying out 
the act, directed against the appellants in No. 687, as the commission 
men in the Union Stockyards of Chicago, and against the appellants 
in No. 691, as dealers in the same yards. The ground upon which the 
prayers for relief are based is that the Secretary’s orders are void, be- 
cause made under an act invalid as to each class of appellants. The 
bill in No. 687 makes defendants the Secretary of Agriculture and the 
United States Attorney for the Northern District of Illinois, averring 
that the latter is charged with the duty of enforcing the severe penalties 
imposed by the act for failure to comply with orders of the Secretary 
thereunder. The bill in No. 691 makes the United States Attorney the 
only defendant, with the same averment. 

The two bills in substance allege that the Union Stock Yards & 
Transit Company was incorporated by the State of Illinois in 1865, and 
given authority to acquire, construct and maintain enclosures, struc- 
tures and railway lines for the reception, safekeeping, feeding, water- 
ing and for weighing, delivery and transfer of cattle and live stock of 
every description, and to carry on a public live-stock market with all 
the necessary appurtenances and facilities; that it is the largest stock- 
yards in the world, and in-1920 handled fifteen million head of live 
stock of all descriptions, including cattle, calves, hogs and sheep, 
shipped mainly from outside the State of Illinois; that the live stock 
are loaded at the point of origin and shipped under a shipping contract 
which is a straight bill of lading consigning them to the commission 


* Reference to each point involved in this case will be found in Index-Digest in this issue of 


Agriculture Decisions.—Ed. 
** Text taken from official United States Reports.—Ed. 
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merchants at the yard, that on arrival the live stock are at once driven 
from the cars by the commission merchant, who is the consignee, to the 
pens assigned by the stockyards company to such merchant for his 
use, that they are then in the exclusive possession of the commission 
merchant, are watered and fed by the stockyards company at his re- 
quest, that with the delivery to the commission merchant, the trans- 
portation is completely ended, that all the live stock consigned to com- 
mission merchants are sold by them for a commission or brokerage, 
and not on their own account, that they are sold at the stockyards and 
nowhere else; that the commissions are fixed at an established rate 
per head, that the commission men remit to the owners and shippers 
the proceeds of sale, less their commission and the freight and yard 
charges paid by them; that the livestock are sold (1) to purchasers 
who buy the same for slaughter at packing houses, located at the stock- 
yards or adjacent thereto; (2) to purchasers who buy to ship to pack- 
ing houses outside the State of Illinois for slaughter; (3) to pur- 
chasers who buy to feed and fatten the same; and (4) to dealers or 
traders; that about one-third of all the live stock received are sold 
to the dealers; that not until after the delivery of the live stock to the 
commission merchants and the transportation has completely ceased, 
does the business of the dealers begin; that they do not buy or sell 
on commission, but buy and sell for cash exclusively for their own 
profit, that the greater part of live stock received by commission men 
at the yards are in carload or trainload lots and a substantial part are 
not graded or conditioned to meet the specific requirements of the 
buyers, that the dealers after purchase put the live stock in pens as- 
signed to them by the stockyards owner and do the sorting and classifi- 
cation, that the dealers buy in open market in competition with each 
other, that they pay the expense of the custody, care and feeding and 
watering the stock while they hold them, that they sell promptly and 
have nothing to do with the shipment of the live stock they sell from 
the yards to points outside. 

In the bill in No. 691, the appellants aver that they are members 
of the Chicago Live Stock Exchange and of the National Live Stock 
Exchange, the members of which are dealers in all the stockyards of 
the country numbering 2,000, and that they bring their bill for all of 
them who may choose to join and take the benefit of the litigation. 

The chairman of the Committee of Agriculture in reporting to the 
House of Representatives the bill, which became the act here in ques- 
tion (May 18, 1921, 67th Cong., 1st sess., Report No. 77, to accom- 
pany H. R. 6320), referred to the testimony printed in the House 
Committee Hearings of the 66th Congress, 2nd session, Committee 
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on Agriculture, vol. 220-2 and 220-3, as furnishing the contemporaneous 
history and information of the evils to be remedied upon which the 
bill was framed. 

It appeared from the data before the Committee that for more than 
two decades it had been charged that the five great packing estab- 
lishments of Swift, Armour, Cudahy, Wilson and Morris, called the 
“Big Five”, were engaged in a conspiracy in violation of the Anti- 
Trust Law, to control the business of the purchase of the live stock, 
their preparation for use in meat products, and the distribution and 
sale thereof in this country and abroad. In 1903, a bill in equity was 
filed by the United States to enjoin further conduct of this alleged 
conspiracy, as a violation of the Anti-Trust Law, and an injunction 
issued. United States v. Swift & Co., 122 Fed. 529. The case was 
taken on appeal to this court, which sustained the injunction. Swift 
& Co. v. Unitd States, 196 U. S. 375. In 1912, these same defendants 
or their successors in business were indicted and tried for such viola- 
tion of the Anti-Trust Law, and acquitted. (See House Committee 
Hearings before Committee on Agriculture, 1920, vol. 220-2. Subject, 
Meat Packer Legislation, p. 718.) It further appeared that on Febru- 
ary 7, 1917, the President directed the Federal Trade Commission to 
investigate and report the facts relating to this industry and kindred 
subjects. The Commission reported that the. “Big Five” packing firms 
had complete control of the trade from the producer to the consumer, 
had eliminated competition, and that one of the essential means by 
which this was made possible was their ownership of a controlling part 
of the stock in the stockyards companies of the country. The Com- 
mission stated its conclusions as follows: 

“The big packers’ control of these markets is much greater than 
these statistics indicate. In the first place, they are the largest and in 
some cases practically the only buyers at these various markets and as 
such hold a whip hand over the commission men who act as the inter- 
mediaries in the sale of livestock. 

“The packers’ power is increased by the fact that they control all the 
facilities through which live stock is sold to themselves. Control of 
stockyards comprehends control of live stock exchange buildings where 
commission men have their offices; control of assignment of pens to 
commission men; control of banks and cattle loan,companies; control 
of terminal and switching facilities; control of yardage services and 
charges; control of weighing facilities; control of the disposition of 
dead animals and other profitable yard monopolies; and in most cases 
control of all packing house and other business sites. Packer owned 
stockyards give these interests access to records containing confidential 
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shipping information which is used to the disadvantage of shippers who 
have attempted to forward their live stock to a second market.” Sum- 
mary of Report of the Federal Trade Commission on Meat Packing 
Industry, July 3, 1918. 

Following the report of the Federal Trade Commission, and before 
the passage of this act, a bill in equity for injunction was filed in 1920, 
in the Supreme Court of the District of Columbia, in which, on Febru- 
ary 27th of that year, was entered a decree against the same “Big 
Five” packers consented to by them, with the saving clause that it 
should not be considered as an admission that they had been guilty of 
violations of law. The decree enjoined the packers from doing many 
acts in pursuance of a combination to monopolize the purchase and 
control the price of live stock, and the sale and distribution of meat 
products and of many by-products in preparation of meats and in 
unrelated lines, not here relevant, and from continuing to own or con- 
trol, directly or indirectly, any interest in any public stockyard market 
company in the United States, or in any stockyard market journal, or 
in any stockyard terminal railroad or in any public cold storage ware- 
house. (House Committee Hearings, Committee on Agriculture, 1920, 
vol. 220-2, p. 720, “Meat Packer Legislation.”’) 

It appears from these committee hearings that the dealers do not buy 
fat cattle generally or largely compete with packers.in such purchases. 
They buy either the thin cattle known as “stockers and feeders”, which 
they dispose of to farmers and stockfeeders, to be taken to the country 
for farm use and fattening, or they buy mixed lots and cull out of them 
the fat cattle. These they dispose of to packers either directly or 
through commission men. The proportion of all the hogs passing 
through the yards in 1919 handled by these traders, speculators or 
scalpers, as they are indifferently called, was 30 per cent. Of all the 
butcher cattle they handled 20 per cent., of the beef cattle 10 per cent, 
and of the “stockers and feeders” 80 per cent. At Kansas City, this 
last figure was higher, reaching 95 per cent. (Committee Hearings, 
p. 2140.) 

It was conceded that of all the live stock coming into the Chicago 
stockyards and going out, only a small percentage, less than 10 per 
cent., is shipped from or to Illinois. 

The complaints of the shippers of live stock against the charges and 
practices, working to their prejudice, in the conduct of the stockyards, 
the commission men and the dealers, were: First, suppression of com- 
petition in purchases through agreement by which one packer would 
buy a car load or train load of cattle and turn over half of it to the 
only other packer buying in the local market. Second, “wiring on.” 
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A shipper would send a car load or train load of stock to one stock- 
yard. Finding the market unsatisfactory, he would ship them further 
east. The packers’ agents were promptly advised at the second stock- 
yards and, controlling the price there, they made it the same as at the 
first stockyards, though the shipper had paid the freight-and had to 
stand the “shrink” of the cattle from the journey. Third, the charges 
in the stockyards for hay and other facilities were excessive. Fourth, 
the duplication of commissions through the collusion of the commission 
men and the dealers, by which commission men would sell at a lower 
price to dealers than to outside buyers and drive the latter to buying 
from dealers through commission men, forcing two commissions. Fifth, 
the monopoly conferred by the stockyards owner on a company in 
which packers were largely interested,.of buying at a fixed price of 
$5.00 a head all dead cattle for rendering purposes, when they were 
worth more. Sixth, the frequency with which commission men re- 
ported to shippers that live stock had been crippled and had to be 
sold in that condition at a lower price, arousing suspicion as to the fact 
and if it was a fact, as to the cause of the crippling. (Pages 22, 23, 
24, also 466, et seq., 1086; 2125, 2244, et seq. Committee of House 
Hearings—Committee on Agriculture, vols. 220-2 and 220-3, 66th 
Cong., 2nd sess.) 


Mr. Elwood G. Godman, with whom Mr. Edwin W. Sims, Mr. Albert 
G. Welch and Mr. Frederic R. De Young were on the brief, for appel- 
lants, in No. 687. 

The individual appellants are not engaged in interstate commerce. 
Hopkins v. United States, 171 U. 8. 578; Blumenstock Bros. Advertising 
Agency v. Curtis Publishing Co., 252 U. S. 436. 

The performance of the service of buying or selling livestock for the 
account of others in an open, public, competitive, market, upon a fixed 
per-head or per-car charge for such service, cannot be said to be a 
transaction in interstate commerce but is a thing separate and distinct. 
The character of service rendered, or the commission charged, is in 
no way affected by the origin of the shipment, whether within or with- 
out the State of Illinois. When the livestock reaches the possession 
of appellants the transportation has ceased, and it does not begin again, 
if ever, until after the services of appellants have been fully performed 
and their possession parted with. 

The business of appellants is as distinctly separate from interstate 
commerce in livestock as is that of a broker who negotiates sales of 
mechandise between parties resident in different States but who has no 
control over the shipment of the commodities dealt in. Ficklen vy. 
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Shelby County Taxing District, 145 U. S. 1; Williams v. Fears, 179 
U. 8. 270; Ware & Leland v. Mobile County, 209 U. S. 405. 

The business of appellants is not like that of solicitors who negotiate 
sales of goods in one State to be shipped from another State, because 
when the livestock come into the possession of appellants, the trans- 
portation has ceased. The livestock are not shipped by the owners for 
delivery to any definite purchaser, nor is their shipment in interstate 
commerce induced by the appellants. Pennsylvania R. R. Co. v. 
Knight, 192 U. 8. 21. 

Paraphrasing the language in the Knight Case: If the appellants are 
engaged in interstate commerce merely because they perform a service 
concerning livestock which may have been, or perhaps may thereafter 
become, subjects of interstate commerce, are also the men who unload 
the hay and corn into the troughs in the cattle pens engaged in inter- 
state commerce, and likewise the man who opens the gates leading into 
the various alleys and pens to permit the animals to pass from one 
part of the stockyards to another? The same question may be asked 
of the men who pour water into drinking troughs and who look after - 
the sanitary conditions of the pens, as well as those who drive the 
cattle from one pen to another; and if these questions are to be an- 
swered in the affirmative, the query of Justice Brewer comes naturally 
to mind, “Where will the limit be?” The line of distinction heretofore 
prevailing between state and national control over commerce will be 
obliterated. Employers’ Liability Cases, 207 U. 8S. 463, 502; Hammer 
v. Dagenhart, 247 U. S. 251. 

The power to regulate commerce among the States has never been 
construed to give authority to Congress to fix the prices at which com- 
modities shipped in interstate commerce could be bought or sold. If 
such power were exerted, it would deny to the citizens of the various 
States the right freely to bargain and negotiate concerning the price 
of the fruits of their labors. It would enable the legislative department 
to destroy commerce, which would be contrary to the constitutional 
provision which confers power to regulate. Assuming that the owner 
of cattle shipped from some other State to the Union Stock Yards at 
Chicago for sale is engaged in interstate commerce, does it follow that 
Congress has the constitutional power to legislate as to the price at 
which his livestock must be sold? And if not, how can the power be 
claimed for Congress, as it has done in the Packers and Stockyards 
Act, 1921, to fix the price which should be paid by such shipper for 
services performed for him in selling his livestock by a livestock com- 
mission merchant whom he employs at the Chicago market for that 
purpose? And again, how can the power be claimed for Congress to 
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fix the price which the commission man shall charge for his services 
in respect to livestock which he purchases or sells upon the market? 
To concede such power is to deprive the appellants of any individual 
right to appraise or value their own services. Northern Securities Co. 
v. United States, 193 U. 8. 197, 361; In re Greene, 52 Fed. 104. Wilson 
v. New, 243 U. 8. 332, distinguished. 

The Packers and Stockyards Act, 1921, does not deal with ques- 
tions of combination or conspiracy in restraint of interstate com- 
merce but is intended to regulate and control those at which it is aimed 
in the conduct of interstate commerce by them. Therefore, only those 
who are actually themselves engaged in interstate commerce in live- 
stock and the other products named in the title of the act come within 
its regulatory provisions. Swift & Co. v. United States, 196 U. S. 375, 
distinguished. 

The act violates the Fifth Amendment because of the arbitrary clas- 
sification of stockyards subject to the act. Giozza v. Tiernan, 148 
U. S. 657; Willoughy on the Constitution, p. 874; Cotting v. Kansas 
City Stock Yards Co., 183 U.S. 79. 

The Act violates the Fourth and Fifth Amendments in authorizing 
unreasonable searches and seizures of appellants’ papers and in com- 
pelling appellants to furnish evidence against themselves. Boyd v. 
United States, 116 U. S. 616; Veeder v. United States, 252 Fed. 414, 
418; Ellis v. Interstate Commerce Commission, 237 U. 8. 434, 445. 

No immunity is conferred by the act, and, therefore, evidence 
secured by the Secretary and his subordinates under the statute and 
regulations of the Secretary might be used against the commission man 
as a basis for the recovery of the penalties imposed by the act or for a 
prosecution to enforce its criminal provisions. Such a search, even 
without seizure, would subject the commission man to the danger of 
prosecution and would in effect compel him to give evidence against 
himself if the statute applies to him, and is otherwise enforcible, con- 
trary to the provisions of the Fifth Amendment. Hale v. Henkel, 201 
U. 8. 43, 71. 


Mr. Levy Mayer, for appellants, in No. 691. 

The decision below rests upon -the syllogism that “the stockyards 
themselves are instrumentalities of interstate commerce” and the 
dealers in livestock at the yards are “engaged in or participating in 
that commerce within the stockyards;” ergo, the dealers are engaged in 
interstate commerce and subject to the regulatory power of Congress. 
We submit that both premise and conclusion are wrong. The dealers 
are not engaged in “commerce within the stockyards.” 
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We do not read the decisions in United States v. Union Stock Yard 
Co., 226 U. S. 286, and Covington Stockyards Co. v. Keith, 139 U. S. 
128, as holding that stockyards in all their divisions and ramifications 
are “instrumentalities of interstate commerce.” Very many services 
that the stockyards companies render at their yards are distinct from 
and not at all such as fall within the Commerce Clause. See Penn- 
sylvania R. R. Co. v. Knight, 192 U.S. 21. 

In Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282, this 
court quotes approvingly from Kidd v. Pearson, 128 U. S. 1, thus: 
“Buying and selling and the transportation incidental thereto con- 
stitute comnierce.” In the present case the undisputed facts show that 
transportation is neither directly, indirectly nor incidentally connected 
with the buying or selling of livestock by the dealers. 

Swift & Co. v. United States, 196 U. S. 375, is not applicable. The 
court below picks out from the body of the opinion a sentence which 
is descriptive of only one link in the entire scheme which was con- 
demned by this court. Furthermore, this court did not modify the 
doctrine established in Hopkins v. United States, 171 U. S. 578, or in 
Anderson v. United States, 171 U. S. 604. See 196 U.S. 397. Blumen- 
stock Bros. Advertising Agency v. Curtis Publishing Co., 252 U. S. 436. 

As appellants are not engaged in interstate commerce, those parts 
of the Stock Yards Act which seek to control and regulate their busi- 
ness are unconstitutional. In re Greene, 52 Fed. 104, 113; Hammer v. 
Dagenhart, 247 U. 8. 251; Blumenstock Bros. Advertising Agency v. 
Curtis Publishing Co., 252 U.S. 486; Ware & Leland v. Mobile County, 
209 U. S. 405; United States Fidelity & Guaranty Co. v. Kentucky, 
231 U.S. 394; Wagner v. Covington, 251 U.S. 95; Danciger v. Cooley, 
248 U. S. 319; Chicago, Milwaukee & St. Paul Ry. Co. v. Iowa, 233 
U. 8. 334; Bacon v. Illinois, 227 U. 8. 504; Gulf, Colorado & Santa Fe 
Ry. Co. v. Texas, 204 U. 8S. 403; Hopkins v. United States, 171 U. S. 
578; Winslow v. Federal Trade Commission, 277 Fed. 206; Ward Bak- 
ing Co. v. Federal Trade Commission, 264 Fed. 330. 

To paraphrase the language of this court in Hooper v. California, 
155 U.S. 648, 655: If Congress can apply the power to regulate inter- 
state commerce to all the incidents connected with that commerce, 
that power will soon embrace the éntire sphere of mercantile activity 
in any way connected with trade between the States, and will soon 
exclude state control over contracts and commerce that are purely 
domestic in their nature. 


Mr. Solicitor General Beck, with whom Mr. Blackburn Esterline, 
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Special Assistant to the Attorney General, and Mr. Bayard T. Hainer 
were on the brief, for appellees. 

The power of Congress or its appropriate agencies to prescribe, 
regulate or control all instrumentalities, or parts thereof, by which 
interstate commerce is carried on or.conducted is now thoroughly estab- 
lished. 

That the Union Stock Yard & Transit Company of Chicago, which 
furnishes terminal facilities at the greatest livestock market in the 
world, is now embraced within, and constitutes a part of, those instru- 
mentalities of interstate commerce as fully and completely as if they 
were an integral part of a great railroad system, and should be regu- 
lated as such, is beyond question. United States v. Union Stock Yard 
Co., 226 U. S. 286, 303, 306. See also Chicago Live Stock Exchange v. 
A. T. & S. F. Ry. Co., 52 I. C. C. 209, 224; Chicago Live Stock Ex- 
change v. A. T. & S. F. Ry. Co., 58 I. C. C. 164, 166, 168; Live Stock 
Loading and Unloading Charges, 61 I. C. C. 223; Union Stock Yards 
Co. v. United States, 169 Fed. 406; United States v. Union Stock Yards 
Co., 161 Fed. 919; United States v. Sioux City Stock Yards, 162 Fed. 
556; Covington Stock Yards v. Keith, 139 Fed. 128; Walker v. Keenan, 
73 Fed. 755. 

The commission merchants and traders or dealers operating in the 
Union Stock Yards are so completely identified with and so directly 
vy part of the current of interstate commerce of livestock flowing 
through those yards as clearly to bring them and their transactions 
within the power of Congress to regulate under the Packers and Stock- 
yards Act. 

That act is a combination of the principles embraced within both 
the Act to Regulate Commerce as amended and the Sherman Anti- 
Trust Act. By a single statute Congress embraced both the trans- 
portation of livestock and the commercial transactions therein in inter- 
state commerce, including the meat-packing industries—in all of their 
multitudinous aspects. Congress also embraced within the act the 
legal principles announced in many opinions of this court. See, e. g., 
Swift & Co. v. United States, 196 U. 8. 375. 

Congress, having legislated on a vast and vital subject and all of its 
ramifications as an entirety, the judicial review should go on lines no 
less extensive. See United States v. Brigantine William (Dist. Ct., 
Mass., 1808), 2 Hall’s Law Journal, 255, 271. The present case is 
not one to be examined, as opposing counsel would argue, through the 
small end of a telescope. 

The question here is not whether the commission merchants and 
dealers should be included within the act by judicial interpretation, 
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as in Hopkins v. United States, 171 U. S. 578, but whether Congress 
had the power to designate them and their transactions as part of the 
“current of commerce” and as such within the act. Even in the 
absence of such specific designation, they might well be included, for 
they form as much a part of the “current of commerce” as the rail- 
roads or the stockyards company. Swift & Co. v. United States, supra, 
distinguishing Hopkins v. United States, supra, and Anderson v. United 
States, 171 U. S. 604. 
. Hopkins v. United States itself announced the principle on which 
the present legislation rests, when the court said (p. 597) that the 
term “interstate commerce,” which is one of “very large significance,” 
comprehends “intercourse for the purposes of trade in any and all its 
forms, including transportation, purchase, sale and exchange of com- 
modities between the citizens of different States, and the power to 
regulate it embraces all the instruments by which such commerce may 
be conducted. Welton v. Missouri, 91 U. S. 275; Mobile County v. 
Kimball, 102 U. S. 691; Glowcester Ferry Co. v. Pennsylvania, 114 
U. S. 196; Hooper v. California, 155 U. S. 648, 653; United States v. 
Knight Co., 156 U. 8.1.” See also Chicago Board of Trade v. United 
States, 246 U.S. 231. 

The shipper is a consignor of interstate commerce, who delivers to 
an interstate carrier livestock consigned to a consignee of interstate 
commerce; and during the entire time the livestock are in the stock- 
yards they are in the custody of the Union Stock Yard & Transit Com- 
pany, also an interstate carrier, which unloads, feeds, waters, and 
beds them in its chutes, pens and other facilities. The latter com- 
pany deals with the railroads and the commission merchant who 
represents the consignor. If the relation of the Stock Yard Company 
and the consignor is that of shipper and carrier in interstate commerce, 
how may the commission merchant who conducts the sale and makes 
the payments to these common carriers of all their charges be elim- 
inated? The commission merchants pay the carriers the full charges 
for freight, yardage, feed and service, and if the carriers should refund 
to certain merchants parts of these rates, could the charge of discrimina- 
tion or rebating be defended on the ground that so far as the com- 
mission merchants were concerned the transactions were not in inter- 
state commerce? It is useful to bear in mind that the entire “current 
of commerce” flows through the Union Stock Yards and that all trans- 
actions in connection therewith are conducted within the enclosure of 
the Union Stock Yards. That is likewise true of the purchases and 
sales of the traders. While this “current of commerce” is swirling 
around within the 550 acres of enclosure of the Union Stock Yards, it 
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is the judgment of Congress that every person and transaction which 
constitutes a continuing part of that current is subject to the Packers 
and Stockyards Act. These appellants are in much the same position 
as if consignor, consignee, commission merchants and traders all got 
aboard the trains and traveled with the livestock, say from Denver to 
Chicago, and traded therein en route. The recent decisions of the court 
abundantly sustain the power of Congress so to regulate such com- 
merce. United States v. Ferger, 250 U. S. 199, 203; Eureka Pipe Line 
Co. v. Hallanan, 257 U. 8S. 265; United Fuel Gas Co. v. Hallanan, 257 
U. S. 277; Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282; 
Lemke v. Farmers Grain Co., 258 U.S. 50. 

In exempting from its provisions stockyards of which the area nor- 
mally available for handling livestock is less than 20,000 square feet, 
the act does. not make an arbitrary classification in violation of the 
Fifth Amendment. Wilson v. New, 243 U.S. 332. 

The provisions of the act requiring a commission merchant who falls 
within the classification of market agency to register by giving to the 
Secretary of Agriculture his name and the character of his business, 
and the kind of stockyard service, if any, which he furnishes at such 
stockyard (§ 303); file a schedule of rates and charges (§ 306); and 
keep such accounts, etc., as fully and correctly disclose all transactions 
involved in his business (§ 401), do not violate the Fourth Amend- 
ment, prohibiting unreasonable searches and seizures. 

The form of the legislation is taken from the Interstate Commerce 
Act. Section 20 of the Act to Regulate Commerce (24 Stat. 379, 386; 
34 Stat. 584, 593; 41 Stat. 456, 493) contains provisions for reports far 
more searching than any contained in this act. Interstate Commerce 
Commission v. Goodrich Transit Co., 224 U. 8. 194. 

The Packers and Stockyards Act provides that all rates, charges, and 
services shall be just, reasonable, and non-discriminatory, and the pro- 
visions above referred to are merely supervisory or regulatory powers 
which have precedent in the Interstate Commerce Acts. 

At this point it is noteworthy that Congress adopted for and wrapped 
around the Packers and Stockyards Act like a cloak the same court 
procedure for the enforcement or annulment of the orders of the Sec- 
retary as obtains for the enforcement or annulment of the orders of the 
Commission (§§ 315, 316; see also House Committee Report, pp. 4-11). 

Moreover, the court will not attempt to pass on thé reasonableness of 
the rules and regulations of the Secretary of Agriculture, or to ‘define 
his powers by a construction of the act, in advance of a concrete case 
raising a specific issue, as held in Interstate Commerce Commission v. 
Goodrich Transit Co., supra, and Texas v. Interstate Commerce Com- 
mission, 258 U.S. 158. 
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Mr. Cuter Justice Tart, after making the foregoing statement of 
the case, delivered the opinion of the court. 


Section 316 of the Packers and Stockyards Act of 1921 makes ap- 
plicable to suits for injunction against the orders of the Secretary of 
Agriculture the same procedure, original and appellate, provided in the 
Act of October 22, 1913, c. 32, 38 Stat. 208, 219, 220, for suits for in- 
junction against the orders of the Interstate Commerce Commission. 
The latter act gives a right to a direct appeal to this court from the 
granting or refusing an interlocutory injunction. Hence the appeals 
herein are properly prosecuted. 

In each bill the averments are sufficient, if the act be invalid, to show 
equitable grounds for injunction in the severe penalties incurred for 
failure to comply with the act before opportunity can be given to test 
its validity. Ex parte Young, 209 U.S. 123. 

We have framed the statement of the case, not for the purpose of 
deciding the issues of fact mooted between the packers and their ac- 
cusers before the Federal Trade Commission or the Committees on 
Agriculture in Congress, but only to enable us to consider and discuss 
the act whose validity is here in question in the light of the environ- 
ment in which Congress passed it. It was for Congress to decide, from 
its general information and from such special evidence as was brought 
before it, the nature of the evils actually present or threatening, and 
to take such steps by legislation within its power as it deemed proper 
to remedy them. It is helpful for us in interpreting the effect and scope 
of the act in order to determine its validity to know the conditions 
under which Congress acted. Chicago Board of Trade v. United States, 
246 U. S. 231, 238; Danciger v. Cooley, 248 U.S. 319, 322. 

The Packers and Stockyards Act of 1921 seeks to regulate the busi- 
ness of the packers done in interstate commerce and forbids them to 
engage in unfair, discriminatory or deceptive practices in such com- 
merce, or to subject any person to unreasonable prejudice therein, or 
to do any of a number of acts to control prices or establish a monopoly 
in the business. It constitutes the Secretary of Agriculture a tribunal 
to hear complaints and make findings thereon, and to order the packers 
to cease any forbidden practice. An appeal is given to the Circuit 
Court of Appeals from these findings and orders. They are to be en- 
forced by the District Court by penalty if not appealed from and if 
disobeyed. Title III concerns the stockyards and provides for the 
supervision and control of the facilities furnished therein in connection 
with the receipt, purchase, sale on commission basis or otherwise, of 
live stock and its care, shipment, weighing or handling in interstate com- 
merce. A stockyards is defined to be a place conducted for profit as a 
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public market; with pens in which live stock are received and kept for 
sale or shipment in interstate commerce. Yards with a superficial area 
of less than 20,000 square feet are not within the act. Stockyard owners, 
commission men and dealers are recognized and defined and the two 
latter are required to register. The act requires that all rates and 
charges for services and facilities in the stockyards and all practices in 
connection with the live stock passing though the yards shall be just, 
reasonable, non-discriminatory and non-deceptive, and that’ a schedule 
of such charges shall be kept open for public inspection and only be 
changed after ten days’ notice to the Secretary of Agriculture, who is 
made a tribunal to inquire as to the justice, reasonableness and non- 
discriminatory or non-deceptive character of every charge and practice, 
and to order that it cease, if found to-offend, with the same provisions 
for appeal and enforcement in court as in the case of offending packers. 
The Secretary is given power to make rules and regulations to carry out 
the provisions, to fix rates or a minimum or maximum thereof and to 
prescribe how every packer, stockyard owner, commission man and 
dealer shall keep accounts. 

The bills aver that the Secretary has given the notice which requires 
appellants to register and has announced proposed rules and regulations, 
prescribing the form of rate schedules, the required reports, including 
daily accounts of receipts, sales and shipments, forbidding misleading 
reports to depress or enhance prices, prescribing proper feed and care of 
live stock, and forbidding a commission man to sell live stock to another 
in whose business he is interested, without disclosing such interest to 
" his principal. 

The object to be secured by the act is the free and unburdened flow 
of live stock from the ranges and farms of the West and the Southwest 
through the great stockyards and slaughtering centers on the borders of 
that region, and thence in the form of meat products to the consuming 
cities of the country in the Middle West and East, or, still as live stock, 
to the feeding places and fattening farms in the Middle West or East 
for further preparation for the market. 

The chief evil feared is the monopoly of the packers, enabling them 
unduly and arbitrarily to lower prices to the shipper who sells, and un- 
duly and arbitrarily to increase the price to the consumer who buys. 
Congress thought that the power to maintain this monopoly was aided 
by control of the stockyards. Another evil which it sought to provide 
against by the act, was exorbitant charges, duplication of commissions, 
deceptive practices in respect of prices, in the passage of the live stock 
through the stockyards, all made possible by collusion between the 
stockyards management and the commission men, on the one hand, and 
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the packers and dealers on the other. Expenses incurred in the passage 
through the stockyards necessarily reduce the price received by the 
shipper, and increase the price to be paid by the consumer. If they be 
exorbitant or unreasonable, they are an undue burden on the commerce 
which the stockyards are intended to facilitate. Any unjust or decep- 
tive practice or combination that unduly and directly enhances them is 
an unjust obstruction to that commerce. The shipper whose live stock 
are being cared for and sold in the stockyards market is ordinarily not 
present at the sale, but is far away in the West. He is wholly depend- 
ent on the commission men. The packers and their agents and the 
dealers who are the buyers, are at the elbow of the commission men, and 
their relations are constant and close. The control that the packers 
have had in the stockyards by reason of ownership and constant use, 
the relation of landlord and tenant between the stockyards owner, on 
the one hand, and the commission men and the dealers, on the other, 
the power of assignment of pens and other facilities by that owner to 
commission men and dealers, all create a situation full of opportunity 
and temptation to the prejudice of the absent shipper and owner in the 
neglect of the live stock, in the mala fides of the sale, in the exorbitant 
prices obtained, in the unreasonableness of the charges for services 
rendered. . 

The stockyards are not a place of rest or final destination. Thou- 
sands of head of live stock arrive daily by carload and trainload lots, 
and must be promptly sold and disposed of and move out to give place 
to the constantly flowing traffic that presses behind. The stockyards © 
are but a throat through which the current flows, and the transactions 
which occur therein are only incident to this current from the West to 
the East, and from one State to another. Such transactions can not be 
separated from the movement to which they contribute and necessarily 
take on its character. The commission men are essential in making the 
sales without which the flow of the current would be obstructed, and 
this, whether they are made to packers_or dealers. The dealers are 
essential to the sales to the stock farmers and feeders. The sales are 
not in this aspect merely local transactions. They create a local change 
of title, it is true, but they do not stop the flow; they merely change 
the private interests in the subject of the current, not interfering with, 
but, on the contrary, being indispensable to its continuity. The origin 
of the live stock is in the West, its ultimate destination known to, and 
intended by, all engaged in the business is in the Middle West and East 
either as meat products or stock for feeding and fattening. This is the 
definite and well-understood course of business. The stockyards and 
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the sales are necessary factors in the middle of this current of com- 
merce. 

The act, therefore, treats the various stockyards of the country as 
great national public utilities to promote the flow of commerce from the 
ranges and farms of the West to the consumers in the East. It as- 
sumes that they conduct a business affected by a public use of a national 
character and subject to national regulation. That it is a business 
within the power of regulation by legislative action needs no discussion. 
That has been settled since the case of Munn vy. Illinois, 94 U. S. 113. 
Nor is there any doubt that in the receipt of live stock by rail and in 
their delivery by rail the stockyards are an interstate commerce agency. 
United States v. Union Stock Yard Co., 226 U. 8. 286. The only ques- 
tion here is whether the business done in the stockyards between the 
receipt of the live stock in the yards and the shipment of them there- 
from is a part of interstate commerce, or is so associated with it as to 
bring it within the power of national regulation. A similar question 
has been before this court and had great consideration in Swift & Co. 
v. United States, 196 U. S. 375. The judgment in that case gives a 
clear and comprehensive exposition which leaves to us in this case little 
but the obvious application of the principles there declared. 

The Swift Case presented to this court the sufficiency of a bill in 
equity brought against substantially the same packing firms as those 
against whom this legislation is chiefly directed, charging them as a 
combination of a dominant proportion of the dealers in fresh meat 
throughout the United States not to bid against each other in the live 
stock markets of the different States, to bid up prices for a few days in 
order to induce the cattle men to send their stock to the stockyards, to 
fix prices at which they would sell, and to that end to restrict shipments 
of meat when necessary, to establish a uniform credit to dealers, and to 
keep a black list, to make uniform and improper charges for cartage, 
and finally to get less than lawful rates from the railroads to the exclu- 
sion of competitors, and all this in a conspiracy and single connected 
scheme to monopolize the supply and distribution of fresh meats 
throughout the United States. In holding the bill good, this court said 
(p. 396): 

“The scheme as a whole seems to us to be within reach of the law. 
The constituent elements, as we have stated them, are enough to give 
to the scheme a body and, for all that we can say, to accomplish it. . . . 
It is suggested that the several acts charged are lawful and that intent 
can make no difference. But they are bound together as parts of a 
single plan. The plan may make the parts unlawful. Azkens v. Wis- 
consin, 196 U. S. 194, 206. The statute gives this proceeding against 
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combinations in restraint of commerce among the States and against 
attempts to monopolize the same. Intent is almost essential to such a 
combination and is essential to such an attempt.” 

Again (pp. 396 and 397): 

“Although the combination alleged embraces restraint and monopoly 
of trade within a single State, its effect upon commerce among the 
States is not accidental, secondary, remote or merely probable. . . . Here 
the subject matter is sales and the very point of the combination is to 
restrain and monopolize commerce among the States in respect of such 
sales.” 

Again (pp. 398 and 399), in answer to the objection that what was 
charged did not constitute a case involving commerce among the States, 
the court said: 

“Commerce among the States is not a technical legal conception, but 
a practical one, drawn from the course of business. When cattle are 
sent for sale from a place in one State, with the expectation that they 
will end their transit, after purchase, in another, and when in effect 
they do so, with only the interruption necessary to find a purchaser at 
the stock yards, and when this is a typical, constantly recurring course, 
the current thus existing is a current of commerce among the States, and 
the purchase of the cattle is a part and incident of such commerce. 
What we say is true at least of such a purchase by residents in another 
State from that of the seller and of the cattle.” 

The application of the commerce clause of the Constitution in the 
Swift Case was the result of the natural development of interstate com- 
merce under modern conditions. It was the inevitable recognition of 
the great central fact that such streams of commerce from one part of 
the country to another which are ever flowing are in their very essence 
the commerce among the States and with foreign nations which his- 
torically it was one of the chief purposes of the Constitution to bring 
under national protection and control. This court declined to defeat 
this purpose in respect of such a stream and take it out of complete 
national regulation by a nice and technical inquiry into the non- 
interstate character of some of its necessary incidents and facilities 
when considered alone and without reference to their association with 
the movement of which they were an essential but subordinate part. 

The principles of the Swift Case have become a fixed rule of this 
court in the construction and application of the commerce clause. Its 
latest expression on the subject is found in Lemke v. Farmers Grain Co., 
ante, 50. In that case it was held, on the authority of the Swift Case, 
that the delivery and sale of wheat by farmers to local grain elevators 
in North Dakota to be shipped to Minneapolis, when practically all the 
wheat purchased by such elevators was so shipped and the price was 
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fixed by that in the Minneapolis market less profit and freight, con- 
stituted a course of business and determined the interstate character 
of the transaction. Accordingly a state statute which sought to reg- 
ulate the price and profit of such sales and was found to interfere with 
the free flow of interstate commerce, was declared invalid as a viola- 
tion of the commerce clause. Similar confirmation of the principle of 
the Swift Case is to be found in Dahnke-Walker Milling Co. v. Bondu- 
rant, 257 U.S. 282; Eureka Pipe Line Co. v. Hallanan, 257 U. S. 265; 
United Fuel Gas Co. v. Hallanan, 257 U. S. 277; Western Union Tele- 
graph Co. v. Foster, 247 U. S. 105, 113; United States v. Reading Co., 
226 U.S. 324, 367, 368; Ohio Railroad Commission v. Worthington, 225 
U.S. 101, 108; and Loewe v. Lawlor, 208 U. S. 274, 301. 

It is manifest that Congress framed the Packers and Stockyards Act 
in keeping with the principles announced and applied in the opinion in 
the Swift Case. The recital in § 2, par. b of Title I of the act quoted 
in the margin leaves no doubt of this.t The act deals with the same 
current of business, and the same practical conception of interstate com- 
merce. 

Of course, what we are considering here is not a bill in equity or an 
indictment charging conspiracy to obstruct interstate commerce, but a 
law. The language of the law shows that what Congress had in mind 
primarily was to prevent such conspiracies by supervision of the 
agencies which would be likely to be employed in it. If Congress could 
provide for punishment or restraint of such conspiracies after their 

_formation through the Anti-Trust Law as in the Swift Case, certainly it 
may provide regulation to prevent their formation. The reasonable 
fear by Congress that such acts, usually lawful and affecting only intra- 
state commerce when considered alone, will probably and more or less 
constantly be used in conspiracies against interstate commerce or con- 
stitute a direct and undue burden on it, expressed in this remedial legis- 
lation, serves the same purpose as the intent charged in the Swift in- 
dictment to bring acts of a similar character into the current of inter- 
state commerce for federal restraint. Whatever amounts to more or 
less constant practice, and threatens to obstruct or unduly to burden the 
freedom of interstate commerce is within the regulatory power of Con- 
gress under the commerce clause, and it is primarily for Congress to 
consider and decide the fact of the danger and meet,it. This court will 


1 The first title, § 2, paragraph b, provides that ‘‘for the purpose of this Act .. . a transaction 
in respect to any article shall be considered to be in commerce if such article is part of that 
current of commerce usual in the live-stock and meat-packing industries, whereby live stock [and its 
products] are sent from one State with the expec‘ation that they will end their transit, after 
purchase, in another, including, in addition to cases within the above general description, all 
cases where purchase or sale is either for shipment to another State, or for slaughter of live 
stock within the State and the shipment outside the State of the products resulting from such 
slaughter. Articles normally in such current of commerce shall not be considered out of such 
current through resort being had to any means or device intended to remove transactions in 
respect thereto from the provisions of this Act.” 
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certainly not substitute its judgment for that of Congress in such a 
matter unless the relation of the subject to interstate commerce and 
its effect upon it are clearly non-existent. 

In United States v. Ferger, 250 U. S. 199, the validity of an act of 
Congress punishing forgery and utterance of bills of lading for fictitious 
shipments in interstate commerce was in question. It was contended 
that there was and could be no commerce in a fraudulent and fictitious 
bill of lading, and therefore that the power of Congress could not em- 
brace such pretended bill. In upholding the act, this court, speaking 
through Chief Justice White, answered the objection by saying: 

“But this mistakenly assumes that the power of Congress is to be 
necessarily tested by the intrinsic existence of commerce in the partic- 
ular subject dealt with, instead of by relation of that subject to com- 
merce and its effect upon it. We say mistakenly assumes, because we 
think it clear that if the proposition were sustained it would destroy the 
power of Congress to regulate, as obviously that power, if it is to exist, 
must include the authority to deal with obstructions to interstate com- 
merce (In re Debs, 158 U.S. 564) and with a host of other acts which, 
because of their relation to and influence upon interstate commerce, 
come within the power of Congress to regulate, although they are not 
interstate commerce in and of themselves.” 

The Transportation Act of 1920 presents a close analogy to this case. 
It authorizes supervision by the Interstate Commerce Commission of 
intrastate commerce where it is so carried on as to work undue, un- 
reasonable advantage or preference in favor of persons or localities in 
intrastate commerce, as against those in interstate commerce, or any 
undue, unjust or unreasonable discrimination against interstate com- 
merce itself. Railroad Commission of Wisconsin v. Chicago, Burling- 
ton & Quincy R. R. Co., 257 U.S. 563. That case followed the Minne- 
sota Rate Cases, 230 U. 8. 352, 432, 433; Shreveport Case, 234 U S. 342, 
351; Illinois Central R. R. Co. v. State Public Utilities Commission, 245 
U.S. 493; Baltimore & Ohio R. R. Co. v. Interstate Commerce Commis- 
ston, 221 U.S. 612, 618; Southern Ry. Co. v. United States, 222 U.S. 20, 
26, 27; Second Employers’ Liability Cases, 223 U.S. 1, 48, 51. The 
principle of these cases is thus clearly stated by the court in the Min- 
nesota Rate Cases (p. 399): 

“The authority of Congress extends to every part of interstate com- 
merce, and to every instrumentality or agency by which it is carried on; 
and the full control by Congress of the subjects committed to its regula- 
tion is not to be denied or thwarted by the commingling of interstate 
and intrastate operations. This is not to say that the Nation may deal 
with the internal concerns of the State, as sueh, but that the execution 
by Congress of its constitutional power to regulate interstate commerce 
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is not limited by the fact that intrastate transactions may have become 
so interwoven therewith that the effective government of the former 
incidentally controls the latter. This conclusion necessarily results from 
the supremacy of the national power within its appointed sphere.”’ 

In § 311 of the act, quoted in the margin,! Congress gives to the Sec- 
retary of Agriculture in respect to intrastate transactions that affect 
prejudicially interstate commerce under his protection, the same powers 
given to the Interstate Commerce Commission in respect to intrastate 
commerce which affects prejudicially interstate railroad commerce in 
paragraph 4, § 13 of the Interstate Commerce Act, as amended in § 416 
of the Transportation Act of 1920. This was the paragraph and section 
which were enforced in Railroad Commission of Wisconsin v. Chicago, 
Burlington & Quincy R. R. Co., supra, and the validity of which was 
upheld by this court. 

Counsel for appellants cite cases to show that transactions like those 
of the commission men or dealers here are not interstate commerce or 
within the power of Congress to regulate. The chief of these are 
Hopkins v, United States, 171 U.S. 578, and Anderson v. United States, 
171 U.S. 604. These cases were considered in the Swift Case and dis- 
posed of by the court as follows (p. 397): 

“So, again, the line is distinct between this case and Hopkins v. 
United States, 171 U. 8. 578. All that was decided there was that the 
local. business of commission merchants was not commerce among the 
States, even if what the brokers were employed to sell was an object of 
such commerce. The brokers were not like the defendants before us, 
themselves the buyers and sellers. They only furnished certain facilities 
for the sales. Therefore, there again the effects of the combination of 
brokers upon the commerce was only indirect and not wthin the act. 
Whether the case would have been different if the combination had re- 
sulted in exorbitant charges, was left open. In Anderson v. United 
States, 171 U.S. 604, the defendants were buyers and sellers at the stock 
yards, but their agreement was merely not to employ brokers, or to 
recognize yard-traders, who were not members of their association. Any 
yard-trader could become a member of the association on complying 


LSection 311 is as follows: 

“Whenever in any investigation under the provisions ef this title, or in any investigation insti- 
tuted by petition of the stoekyard owner or market ageney concerned, which petition is hereby 
authorized to be filed, the Secretary after full hearing finds that any, rate, charge, regulation, or 
practice of any stockyard owner or murket agency, for or in connection with the buying or 
selling on a commission basis or otherwise, receiving, marketing, feeding, holding, delivery, shipment, 
weighing, or handling, not in commerce, of live stock, causes any undue or unreasonable advan- 
tage, prejudice, or preference as between persons or localities in intrastate commerce in live stock 
on the one hand and interstate or foreign commerce in live stoek on the other hand, or any 
undue, unjust, or unreasonable discrimination against interstate or foreign commerce in live stock, 
which is hereby forbidden and declared to be unlawful, the Seeretary shall preseribe the rate 
charge, regulation, or practice thereafter to be observed, in such manner as, in his judgment, will 
remove such advantage, preference, or discrimination. Such rates, charges, regulations, or practices 
shall be observed while in effeet by the stockyard owners or market agencies parties to such 
proceeding affected thereby, the law of any State or the decision or order of any State authority 
to the contrary notwithstanding.” 
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with the conditions, and there was said to be no feature of monopoly 
in the case. It was held that the combination did not directly regulate 
commerce between the States, and, being formed with a different intent, 
was not within the act. The present case is more like Montague & Co. 
v. Lowry, 193 U.S. 38.” 

It is clear from this that if the bill in the Swift Case had averred that 
control of the stockyards and the commission men was one of the means 
used by the packers to make arbitrary prices in their plan of monopoliz- 
ing the interstate commerce, the acts of the stockyards owners and com- 
mission men would have been regarded as directly affecting interstate 
commerce’and within the Anti-Trust Act. Congress has found an evil 
to be apprehended and to be prevented by the act here in question, in 
the use and control of stockyards and the commission men to promote 
a packers’ monopoly of interstate commerce. The act finds and im- 
ports this injurious direct effect of such agencies upon interstate com- 
merce just as the intent of the conspiracy charged in the indictment in 
the Swift Case tied together the parts of the scheme there attacked and 
imported their direct effect upon interstate commerce. . 

Again, if the result of the combination of commission men in the 
Hopkins Case had been to impose exorbitant charges on the passage of 
the live stock through the stockyards from one State to another, the 
case would have been different, as the court suggests. The effect on 
interstate commerce in such a case would have been direct. Similarly 
in the Anderson Case if the combination of dealers had been directed to 
collusion with the commission men to secure sales at unduly low prices 
to the dealers and to double commissions, or to practice any other fraud 
or oppression calculated to decrease the price received by the shipper 
and increase the price to the purchaser in the passage of live stock 
through the stockyards in interstate commerce, this would have been a 
direct burden on such commerce and within the Anti-Trust Act. 

The other cases relied on by appellants are less relevant to this dis- 
cussion than the Anderson and Hopkins Cases. Some of them are tax 
cases. As to them it is well to bear in mind the words of the court in~ 
the Swift Case (p. 400): 

“But we do not mean to imply that the rule which marks the point 
at which state taxation or regulation becomes permissible necessarily 
is beyond the scope of interference by Congress in cases where such 
intrference is deemed necessary for the protection of commerce among 
the States.” 

Thus, take the case of Bacon v. Illinois, 227 U. 8. 504. Bacon had 
purchased grain in transit from a western State to the east. He ex- 
ercised the power under his contract to stop the grain in Illinois and put 
it in a grain elevator there. He intended to send it on to some other 
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State for sale. He might have changed his mind. He did, however, 
after a time, send it out of the State. The grain was taxed while it 
was in Illinois. The question was whether it was immune from taxa- 
tion because in transit in interstate commerce. Following the cases of 
W oodruff v. Parham, 8 Wall. 123; Coe v. Errol, 116 U.S. 517; Brown v. 
Houston, 114 U. S. 622; Pittsburgh & Southern Coal Co. v. Bates, 156 
U.S. 577; Diamond Match Co. v. Ontonagon, 188 U.S. 82, 93, 96; Kelley 
v. Rhoads, 188 U.S. 1, 5, 7; General Oil Co. v. Crain, 209 U. S. 211; 
and American Steel & Wire Co. v. Speed, 192 U.S. 500, it was held that 
property in a State which its owner intends to transport to some other 
State, but which is not in actual transit and in respect to the disposition 
of which he may change his mind is not in interstate commerce just be- 
cause of the intention of its owner, and may, therefore, be taxed by the 
State where it is. The court brought out the distinction between such 
cases and this in the remark (p. 516): 

“The question, it should be observed, is not with respect to the extent 
of the power of Congress to regulate interstate commerce, but whether 
a particular exercise of state power in view of its nature and operation 
must be deemed to be in conflict with this paramount authority.” 

Moreover, it will be noted that even in tax cases where the tax is 
directed against a commodity in an actual flowing and constant stream 
out of a State from which the owner may withdraw part of it for use 
or sale in the State before it reaches the state border, we have held that 
a tax on the flow is a burden on interstate commerce which the State 
may not impose because such flow in interstate commerce is an estab- 
lished course of business. United Fuel.Gas Co. v. Hallanan, 257 U.S. 
277; Eureka Pipe Line Co. v. Hallanan, 257 U. 8S. 265. In the former 
the court summed up as follows: 

“In short, the great body of the gas starts for points outside the 
State and goes to them. That the necessities of business require a 
much smaller amount destined to points within the State to be carried 
undistinguished in the same pipes does not affect the character of the 
major transportation. Neither is the case as to the gas sold to the 
three companies changed by the fact that the plaintiff, as owner of the 
gas, and the purchasers after they receive it might change their minds 
before the gas leaves the State and that the precise proportions between 
local and outside deliveries may not have been fixed, although they 
seem to have been. The typical and actual course of events marks the 
carriage of the greater part as commerce among the States and theo- 
retical possibilities may be left out of account. There is no break, no 
period of deliberation, but a steady flow ending as contemplated from 
the beginning beyond the state line. Ohio R. R. Commission v. Worth- 
ington, 225 U. S. 101, 108. United States v. Reading Co., 226 U. S. 
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324, 367. Western Union Telegraph Co. v. Foster, 247 U.S. 105, 113.” 

The case of Blumenstock Brothers Advertising Agency v. Curtis Pub- 
lishing Co., 252 U.S. 436, is easily distinguished from the one at the bar. 
There it was merely held that an attempt of a publisher to monopolize 
the business of publishing advertising matter in magazines resulting in 
refusal of such publisher to accept advertisements in his magazines 
was too remote in its relation to the interstate commerce of circulating 
magazines. The court said: 

“This case is wholly unlike International Textbook Co. v. Pigg, 217 
U. S. 91, wherein there was a continuous interstate traffic in textbooks 
and apparatus for a course of study pursued by means of corre- 
spondence, and the movements in interstate commerce were held to 
bring the subject-matter within the domain of federal control, and to 
exempt it from the burden imposed by state legislation.” 

Pennsylvania R. R. Co. v. Knight, 192 U.S. 21, relied on by counsel 
for appellants and said to be exactly applicable to the case at bar, was 
an effort by the Pennsylvania Railroad Company to secure immunity | 
from city regulation for a cab system which it ran in New York to 
and from its station to points in New York City, on the ground that it 
was part of interstate commerce. This court held that because it was 
independent of the railroad transportation, and not included in the con- 
tract of railroad carriage, it did not come within interstate commerce. 
The case was distinguished in the Swift Case (p. 401) from cartage for 
delivery of the goods when part of the contemplated transit. There is 
nothing in the case to indicate that if such an agency could be and 
were used in a conspiracy unduly and constantly to monopolize inter- 
state passenger traffic, it might not be brought within federal restraint. 

As already noted, the word “commerce” when used in the act is 
defined to be interstate and foreign commerce. Its provisions are care- 
fully drawn to apply only to those practices and obstructions which 
in the judgment of Congress are likely to affect interstate commerce 
prejudically. Thus construted and applied, we think the act clearly 
within congressional’ power and valid. 

Other objections are made to the act and its provisions as violative 
of other limitations of the Constitution, but the only one seriously 
pressed was that based on the Commerce Clause and we do not deem 
it necessary to discuss the others. 

The orders of the District Court refusing the interlocutory injunc- 
tions are 

Affirmed. 

Mr. Justice McReyno ps dissents. 

Mr. Justice Day did not sit in these cases and took no part in their 
decision. 
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Constitutionality of the Act 


In so far as the Perishable Agricultural Commodities Act assumes jurisdiction over 
dealers while they are engaged in buying agricultural commodities in interstate 
commerce, it is held valid under the commerce clause of the Fderal Constitu- 
tion. 

Appeal from the District Court of the United States for the Southern 
District of Florida; Halsted S. Ritter, Judge. 

Suit by Annie S. ’ Krueger against the Acme Fruit Company. From a judg- 
ment dismissing the petition, plaintiff appeals in forma pauperis. 

Reversed and remanded. 

T. T. Oughterson, of Stuart, Fla., for appellant. 

Before Bryan, Sistey, and Hutcueson, Circuit Judges. 












Bryan, Circuit Judge. 
Annie S, Krueger sued the Acme Fruit Company to recover judgment 
upon a reparation order made by the Secretary of Agriculture pursuant 
to provisions of the Perishable Agricultural Commodities Act of 1930, 
7 USCA, c. 24, § 551 et seq. She attached a copy of, and made a part 
of her petition, the order of the Secretary finding that the defendant 
was a dealer within the meaning of the act; that both parties had 
waived formal hearing; that in 1928 they had entered into a written 
contract for the sale and purchase for five years of the oranges and 
grape fruit grown on the plaintiff’s grove in Florida “at the sum of $1 
per field crate upon the trees”; that the defendant had failed to pay 
for 1,233 crates, and therefore owed the plaintiff $1,233, with interest; 
that the contract price had not been reduced by subsequent oral agree- 
ment, as contended by the defendant; that the partjes contemplated that 
the fruit would be shipped to points in other states; and that it was 
actually shipped to New York City. A copy of the written contract, 
also attached to the petition, bears out the Secretary’s findings as to the 
sale of the fruit and as to the purchase price. It appears from the 
petition that both plaintiff and defendant are citizens of Florida. 
[1-4] The District Judge, being of opinion that the cause of action 
sued on did not arise in a transaction in interstate commerce, dismissed 
the petition on demurrer for want of jurisdiction. The plaintiff appeals. 
The act contains the following provisions: A dealer is defined to be a 
person engaged in the business of buying or selling in carload lots any 
perishable agricultural commodity in interstate or foreign commerce, 
but no producer is to be considered as a dealer “in respect of sales of 
any such commodity of his own raising.” 7 USCA § 551 (6). A trans- 
action is to be considered in interstate commerce if the commodity dealt 
with “is part of that current of commerce usual in the trade” and is 
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sent from one state with the expectation that it will end its transit after 
purchase in another state. Section 551 (8). It is made unlawful for a 
dealer to fail or to refuse to account promptly to a person with whom 
any such transaction is had. Section 552 (4). The dealer is also liable 
to the person injured in damages, and such liability may be enforced 
either by complaint to the Secretary, or by suit in any court of compe- 
tent jurisdiction; the remedy by complaint being in addition to, and 
not in abridgment of, other remedies existing at common law or by 
statute. Section 555. Upon complaint to him of any violation, the 
Secretary is authorized, after hearing had upon due notice to the parties 
interested, to enter a reparation order directing the dealer to pay the 
amount of damages sustained by the injured person. If the dealer fail 
to comply with such an order, the person for whose benefit it was made 
may file in the federal District Court a petition setting forth his claim 
for damages, and the Secretary’s order. The suit is to proceed like 
other civil suits for damages, except that the findings and orders of the 
Secretary are made prima facie evidence of the facts therein stated. 
7 USCA §§ 556, 557. The act does not purport to provide an exclusive 
remedy for producers who sell only the agricultural commodities they 
raise. On the contrary, it leaves them free to sue in any court, state or 
federal, of competent jurisdiction; it merely gives them the right, re- 
gardless of the amount in controversy or of the lack of diversity of 
citizenship, to pursue an additional remedy by securing a reparation 
order entered by the Secretary of Agriculture, after investigation and 
hearing of the parties interested, upon complaints of injury or damage, 
and by then using such reparation order as prima facie evidence in 
suits in court. It does, however, assume jurisdiction over a dealer while 
he is engaged in buying agricultural commodities in interstate com- 
merce; and that it may do so under the commerce clause of the Federal 
Constitution we entertain no doubt (Const. art. 1, § 8, cl. 3). There is 
nothing unusual in the administrative remedy provided, or in making 
the Secretary’s reparation orders prima facie evidence of the facts as 
found by him. The plaintiff availed herself of the right to pursue the 
remedy provided by the act; and the defendant cannot complain if 
in fact, as to the transaction involved, it was engaged in interstate com- 
merce. It was open to the defendant to overcome the prima facie effect 
of the Secretary’s order and to show that it sold the fruit which it 
bought from plaintiff within the state of Florida, and thus defeat the 
action. As the case stands as made by the petition, the defendant 
bought plaintiff’s fruit for sale and sold it in interstate commerce. The 
purchase of a commodity for shipment from one state to another is as 
much a part of interstate commerce as the transportation or sale at 
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destination. Swift & Co. v. United States, 196 U. S. 375, 398, 25 S. Ct. 
276, 49 L. Ed. 518; Dahnke-Walker Milling Co. v. Bondurant, 257 
U. S. 282, 290, 42 S. Ct. 106, 66 L. Ed. 239; Lemke v. Farmers’ Grain 
Co., 258 U.S. 50, 54, 42 S. Ct. 244, 66 L. Ed. 458; Stafford v. Wallace, 
258 U.S. 495, 519, 42 S. Ct. 397, 66 L. Ed. 735, 23 A. L. R. 229; Shafer 
v. Farmers’ Grain Co., 268 U.S. 189, 198, 45 8S. Ct. 481, 69 L. Ed. 909; 
Foster-Fountain Packing Co. v. Haydel, 278 U.S. 1, 10, 49 S. Ct. 1, 73 
L. Ed. 147. Our conclusion is that it was error to sustain the demurrer 
and dismiss plaintiff’s petition. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 









INDEX-DIGEST OF AGRICULTURE DECISIONS 
SEPTEMBER 1943 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 






A.D. 
No. Page 








EVIDENCE 
Admissibility of, to sustain burden of proof as to use of milk after 
MSTACAPRT IN COMOUNIIN 5 aio. 5 rt elena cack P¥e saat old doe hae HOR eS 474 383 
Burden of Proof as to— 
claim of Class IV milk utilization........................... 474 383 






Goop Fatrx 
Question of payment in accordance with provisions of Order as not 


affected by question of exercise of.....................02. ... 474 383 


OrverR No. 41 (Chicago) 
Market Administrator 
Ruling ‘of, sustained as to— 
burden of proof of utilization of milk.................... 474 383 
UATE CABMETY PAE, «...< nn cisidc ov eeececunsuaes .. 44 2 
Utilization of Milk 
Burden of Proof of Use 

Where petitioner, a handler, sold skim milk to another handler, 

the price being based on the second handler’s representation 

that it would use the milk for manufacturing purposes, which 

would require Class IV classification, but on the basis of an 

audit, the market administrator determined that the milk 

here involved was disposed of as Class I, rather than Class IV, 

and accordingly reclassified the milk and corrected the report 

of the petitioner, it is held that since the petitioner failed to 

sustain its burden of proof as to the utilization of the milk, 

the market administrator’s reclassification of the milk and 

his assessment should not be disturbed, and that such liability 

of the petitioner is not contingent upon its ability to recoup 
frome the eeeond HAMGIGE.. 6... oi cc 5k 50s G50 0 es .. 474 380 


OrpER No. 66 (Oranges) 
Termination or Suspension of 
Where the petition alleges the issuance of the order and that 
thereafter the Price Administrator, under the Emergency Price 
Control Act of 1942, placed price ceilings on citrus fruits 
which are now selling at such prices, and it is contended that 
under such conditions the order can no longer effectuate the 
purposes of the Agricultural Marketing Agreement Act of 1937, 
and, therefore, the Secretary should now terminate or suspend 
the order, but its validity when issued is not questioned, it 
is held that in the absence of a determination by the Secretary 
to terminate or suspend the order, it remains in full force 
and effect and the petition should be dismissed, as such a 
petition is not applicable under sec. 8c(15)(A) of the Agri- 
cultural Marketing Agreement Act of 1937472: 377; 473:378; 475 383 







































SECRETARY OF AGRICULTURE 


Power of, to terminate or suspend order 472: 377; 473: 379; 








INDEX-DIGEST OF AGRICULTURE DECISIONS 





476 


SEPTEMBER 1943 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


AD. 
SusPENSION oF MARKETING ORDER No. Page 


Petition for, under sec. 8c(15)(A), not applicable. . 472: 378;°473: 379; 475 385 


TERMINATION OF MARKETING ORDER 
Petition for, under sec. 8c(15)(A), not applicable. .472: 378; 473: 379; 475 385 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND Desist ORDER 
Discontinuance of stockyard operations as obviating issuance of... 476 388 


DIsMISSALS 
Discontinuance of Stockyard Operations 
Complaint alleging that respondent, in violation of the act, has 
subjected the complainant to unreasonable and unjust discrim- 
ination by refusing to continue to furnish the complainant with 
stockyard facilities and services which are necessary in order 
for the complainant to serve his patrons ordered dismissed on 
the ground that it is clear from the record that complainant 
sold his business, and is no longer operating upon the respond- 
PRU RROMRRNED, © oc 5.2 sic hae asesncrnat vests Sie wal ais voe a cesta Oma 476 = 385 
Failure to File Opening Statement of Facts 
The complainant having failed to file an opening statement of 
facts, the proceeding is therefore dismissed pursuant to the 


WR MU EMONNEMNIEN  8 05,505 yon acecd tr ogtsd cise se saw me eno wand as 477 388 
Order of, based on— 
SN RIE INNO 8c reiec, she Accs Revs ¥ ence ale veh e eas h ees 480 390 


Quarterly Reports 
Petitioner’s request that stipulation in prior order be so modified 
that petitioner would not have to make parts of the quarterly 
reports, called for, denied on the ground that granting the 
request would deprive the Food Distribution Administration 
of important information necessary to test the rates now in 
effect, and, therefore, the petition ordered dismissed....... 478 388 
Rate Petition 
Upon motion of the Food Distribution Administration to dismiss 
respondents’ petition asking for an increase in rates for services 
rendered by them in connection with handling live poultry 
prescribed in prior order, the petition is dismissed because 
respondents failed to reply to the motion or request a hearing. 479 389 


EvIDENCE 
Facts showing— 
discontinuance of stockyard operations by commission company. 476 387 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


UNPUBLISHED DECISIONS 
Berra lines ohn ee stad Chee enhance 481: 390; 482 390 











INDEX-DIGEST OF COURT DECISIONS 


SEPTEMBER 1943 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


CoMMERCE 
Extent of Federal Power 
Federal power over interstate commerce comparable to that of State 


over intrastate commerce, 307 U. S. 583 ...................0005- 


Federal Regulation 
Interstate commerce activities within State as protected by commerce 


clause of Federal Constitution, 307 U. S. 533..........00.0.00.0...... 

Local activity in commodity as not affecting Federal regulation of sales 

for interstate transportation commingled with intrastate transactions 

inv mush commodity, G07 U. B: Ges ona. 6 cick voces science weeds 
Reserved Powers of State 

Operation of the commerce clause upon activities within State, 307 

RE coc Sis Cctave Ae br ala etie’ wa oem eee ane aie eee 


ConsTITuTIONAL Law 
Classification 
Differences in organization and purpose between cooperatives and 
business organizations as justifying different treatment of them, 
SN Ws eS aon oacesa Gris ea aloe wacete ry Aone he ee ae 
Constitutionality of Act 
Agricultural Marketing Agreement Act of 1937 delegating broad powers 
to the Secretary of Agriculture, after notice and hearing, to determine 
details to effectuate legislative scheme and-to establish minimum 
prices to be paid producers for milk sold to handlers and disposed of 
by the latter in liquid form or as milk products within a marketing 
area, and providing for approval of order by producers, and that 
cooperative associations may cast vote of all their members, held, not 
an invalid delegation of legislative power to the Secretary, and Order 
No. 27 adopted by the Secretary for the regulation of prices under the 
act limiting minimum prices to certain area, authorizing the blending 
of prices and special differentials, establishing an equalization pool, 
called the ‘producer settlement fund”, exempting cooperatives from 
payment of the uniform prices, held, not unreasonably discriminatory 
in violation of the due process clause of the Fifth Amendment to the 
Federal Constitution, 307’ U.. S.. BBB... oc cckcicccccwsweweccvsvess 
Delegation of Legislative Power 
Determination of details of legislative scheme by executive officers 
not inhibited by Federal Constitution, 307 U. S. 533.............. 
Procedural safeguards as not validating unconstitutional delegation of 
POW RUA Win bi ORNs aia'niu/a. sia, o: Fob ela,w pias Siew wee le ae ea 
Statement of purpose and standards in economic legislation as con- 
tzoling anention of, DOF Us Bi G88 «<. sic dic cheers euaeneenceen 
Validity of statutory provisions for approval of order by producers, 
SE Oe a I ose sas soca rian Una HS eiahe anew Bite Ache ae 
Validity of statutory provisions for voting by cooperatives, 307 U. S. 533 
Due Process of Law 
Exemption of cooperatives from payments of uniform price as not 
constituting discrimination violative of, 307 U. S. 533............ 


Page 


409 


409 


409 


409 


405 


391 


412 


414 


412 


414 
415 








478 INDEX-DIGEST OF COURT DECISIONS 
SEPTEMBER 1943 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


ConstTITUTIONAL Law—Continued 
Due Process of Law—Continued 
Justification of blending of prices, 307 U. S. 533.................... 
Limiting minimum prices to certain area justified, 307 U. S. 533...... 
Provisions of equalization pool, called the ‘producer settlement fund,” 
OS WOE ViIGIMVO: OL MOT Cs oc 8 i 2 5s $5 SS OK Nd oe Heh OS a 
Special differentials as not constituting unreasonable discrimination in 
MAIMEAMINTE TROT AT ROR: vnc seo sc ck Faiele he bs Digsbasleis neeeaialons 
Police Power 
State regulation of prices for sale of milk as within orbit of, 307 


EvIDENCE 
Presumptions 
Executive acts as carrying presumption of existence of state of facts 
MINS ANION COT USB O08. 65.15 os ST Aes ae ad es 


Orver No. 27 (New York) 
Approval of Order 
Validity of provisions of act relating to, by cooperatives representing 
iMRI UE RS RE soins, ce io giccs oe ate's 8 cro enemas ew a omnes 
Cooperatives 
Effect of activities of, involving ulterior motives in securing approval of 
Order Dy TROGES, COl Uc DAGRGs o6 cy vice ccgscewewrescoevesiee 
Effect of activity of, upon issuance of order, 307 U. S. 533........... 
Ulterior motives of, as not affecting validity of approval of order, 307 


Validity of provisions of order for approval by, 307 U. S. 5383........ 
Right to attack by proprietary corporations validity of provisions of 
order relating to exemption of, 307 U.S. 583..................... 
Fraud 
Allegation of, in adoption of order not sustained, 307 U.S. 533........ 
Producers’ Settlement Fund 
Right to attack by handlers validity of payments to cooperatives from, 
MMPI IP REINER AOE Sh oo Sean ra Se selene-s nipiersie eit ese Mee oa ec eietenerelaicle k 
Uniform Prices 
Validity of provisions exempting cooperatives from payments of, 307 


Prior Decisions DisTINGUISHED 
Railroad Retirement Board v. Alton, 295 U. 8S. 330, 55 S. Ct. 758, 79 L. ed. 
1468; Thompson v. Consolidated Gas Utilities Corp., 300 U. S. 55, 57 S. 
Ct. 364, 81 L. ed. 510; 307 U. S. 533....... rea ei a el ce a anmi rire 


RESTRAINTS OF TRADE 
Provisions of act giving cooperatives monopoly as not constituting, 307 


SHerman Anti-Trust Act 
Provisions of act granting cooperatives monopoly as not violative of, 307 


STATES 





410 


408 


414 


401 


401 
415 


401 


410 


405 


412 


402 








INDEX-DIGEST OF COURT DECISIONS 479 


SEPTEMBER 1943 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


STATUTES 


Construction and Interpretation — 
Applicability of equalization fund provisions of act to cooperatives, 307 
Me ee ease ate ck xen as vise Moa vin Meiake hae came mene eae 416 
Application of certain provisions of act to “agency’’ cooperatives, 307 
Ne cae ba le ma eats wath aks eee ta eee teen 416 
Worps AND PHRASES 
pe MM Te Ole RIE. chia oR a Ca Rae Maldon ms vn tom wale, daa eeneot 416 


COMMODITY EXCHANGE ACT 


AFFECTED WITH A PusBLic INTEREST 
RIE OR PUOEO OR Sr Oe Bike iss ches eee iea ee 8c be Saw ce es 447 


APPEAL AND ERROR 
Moot Question 
Right to invoke decision as to validity of statute on, 262 U.S.1...... 448 
Boarp oF TRADE 
Due Process of Law 
Regulating admission of cooperative associations to board of trade as 


Tekh WiOEMAE Ne ON RU Be Bi ooo scion 30's: e chee oeteatiede once ne een 448 
Regulation of, in interest of public permissible, 262 U.S.1.......... 447 
Validity of Congressional requirement of record of board transactions, 

Fe Me Boag oi oe re Saw ne a iadalea ssw Gea eate ieee eee Tas 448 

CoMMERCE 
Interstate 
Changing identity of form of commodity as not affecting interstate 

character of shipment, 262 U.S. 1.......... iadnepenwewnieamanece 442 
Permitting temporary unloading of grain at market point as not taking 

it out of interstate commerce, 262 U. S.1..............0 0. e eee 442 
Regulation by Congress of dealing in grain futures held valid, 262 

MR Bs So a cea ecacaie'sat eran 0 bis arene doecmomin, eae ares Wiel penta ehk bie el aera 442 
Regulation by Congress of sales of grain on board of trade held valid, 

SE ss Seis oa sc hala ea agra cea aera arora eee aati a len ae ae ee 442 


ConsTiTuTIONAL Law 
Constitutionality of Act 
The Grain Futures Act which itself declares that the parties and thejr 
transactions embraced within the statute shall be considered to be in 
interstate commerce if the commodity is part of that current of 
commerce usually in the grain trade, whereby grain and grain 
products and by-products thereof are sent from one state, with 
expectation that they will end their transit, after purchase, in another 
state, held constitutionally valid, even though the grain so shipped 
may have been stored in warehouses and mixed with other grain, so 
that the owner receives other grain for continuing the shipment, 262 
WGN, oc dca nic cecnnalovean Vt recast’ sat Fes qbradaurhewseaaaetes 422 
Due Process of Law ' 
Regulating admission of cooperative associations to board of trade as 
Wah WHRANG GE, DOF Cy Be ionic ss Kcincelvncentwts at edncea chad 448 
PENALTIES 
Misdemeanor 
Validity of statutory requirement to evidence contracts executed on 
Board of Trade by a record in writing and declaring violation there- 
Oh Waenneee DO Be Bos 6 cine xchkwcec cpvansesatbuseawtees 448 





480 INDEX-DIGEST OF COURT DECISIONS 


SEPTEMBER 1943 


COMMODITY EXCHANGE ACT—Continued 
STATUTES 
Who can question validity of, 262 U.S. 1 


PACKERS AND STOCKYARDS ACT, 1921 
APPEAL AND ERROR 
Temporary Injunction 
Direct appeal lies to Federal Supreme Court from order of district 
court refusing temporary injunction in suit to enjoin orders of 
Secretary under act, 258 U. S. 495 
CoMMERCE 
Commission Men and Dealers 
Business transactions of, at various stockyards as part of or associated 
with interstate commerce, 258 U. S. 495 
Stockyard Business 
Various stockyards as constituting interstate commerce agency, 258 


ConstTITUTIONAL Law 
Constitutionality of Act 
Since the stockyards of the country constitute a throat through which 
the current of interstate commerce flows and the transactions con- 
ducted therein by commission men and livestock traders or dealers 
are only incidental to the current from the West to the East, and from 
one State to another, they cannot be separated from the movement to 
which they contribute, and, therefore, it is within the power of Con- 
gress under the commerce clause to regulate stockyards as provided 
in the Packers and Stockyards Act, 258 U. S. 495 
INJUNCTION 
Enforcement of Statute 
Equitable ground for injunctive relief against enforcement of stat- 
utes involving severe penalties, 258 U. S. 495 
Pusuic UTILITIES 
Legislative Regulations 
Business of various livestock yards as affected with public interest 
subject to, 258 U. S. 495 
STaTuTEs 
Construction and Interpretation 
- History and evil aimed at considered in interpretation of act, 258 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ConsTITUTIONAL Law 
Constitutionality of Act 
In so far as the Perishable Agricultural Commodities Act assumes juris- 
diction over dealers while they are engaged in buying agricultural 
commodities in interstate commerce, it is held valid under the 
commerce clause of the Federal Constitution, 75 F. (2d) 67 
EvIpENCE 
Secretary’s reparation orders as constituting prima facie evidence of facts 
found by him, 75 F. (2d) 67 
Factors 
Commerce 
Sale and purchase of citrus fruit contemplated for shipment to other 
states as constituting interstate commerce, 75 F. (2d) 67 
Evidence 
Dealer may overcome prima facie effect of Secretary’s order and show 
commodity was sold in intrastate commerce, 75 F. (2d) 67 


462 








